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Foreword

The bottom-line result of SBP’s pioneering study of regulatory costs is that regulatory 
compliance – red tape – cost South African businesses R79 billion in 2004, an amount 

equivalent to 6,5 per cent of GDP. 
In November 2004, SBP published a concise headline report on the costs of regulation to 

the South African private sector. This generated a lot of interest among government policy-
makers and business leaders, and was widely discussed in the media. 

Business people asked for more detail about how regulatory costs affected firms in their 
sectors and firms of a similar size to theirs. Policy-makers were particularly interested in 
which regulations were most expensive and troublesome to comply with. Both business 
people and public servants wanted to know more about how to control regulatory costs.

This, the main report on SBP’s regulatory cost study of 2004, aims to answer many of 
these questions. It is based on a comprehensive set of business surveys covering some 1 800 
private sector enterprises. Firms surveyed ranged from large corporations through small 
and medium enterprises (SMEs) to the informal sector. The largest survey component was a 
representative sample of 1 108 firms of all sizes and types across the country. It was the first 
study of its kind to be conducted in South Africa and is, to the best of our knowledge, the 
largest general regulatory cost survey ever carried out anywhere.

The report uses the survey results to look closely at which regulations are most costly 
to and troublesome for firms across a range of turnover and employment size bands. It 
estimates the impact of regulations on firms’ plans to grow and to expand employment. 
It makes systematic comparisons between the pattern of regulatory costs faced by the 
representative sample of South African businesses and businesses in six selected sectors of 
particular interest: the automotive industry, agri-processing, clothing and textiles, informa-
tion and communications technology, the pharmaceutical industry, and tourism.

The report puts the survey results in a context necessary to assist business people, 
government, and other stakeholders in understanding and controlling regulatory costs. It 
outlines the theory of regulation, describes South Africa’s specific regulatory challenges 
and opportunities, and compares the results of SBP’s South African surveys with relevant 
international findings on regulatory costs and the regulatory environment. 

Achieving a better balance between the costs and benefits of the regulatory environment 
is highly important not just for South African firms, but for all South Africans. A 2002 study 
of 10 developing countries including South Africa by Bannock Consulting and SBP con-
cluded that an appropriate regulatory environment was the single most important element 
of an economic growth strategy, and a 2004 World Bank study found that many develop-
ing countries could improve their annual growth rates dramatically if they created a more 
enabling regulatory environment for business. 
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A key public policy objective must be to manage the regulatory environment so as to keep 
regulatory costs to a minimum without reducing regulatory benefits. International experience 
suggests that an effective regulatory management system should involve the use of a suite 
of tools including competition-based approaches in the place of traditional ‘command and 
control’ regulation where appropriate, regulatory cost surveys, prospective and retrospective 
regulatory review and impact assessments, and, ultimately, regulatory budgeting.

Improving the regulatory environment will take hard work. Better information-gather-
ing by both government and the private sector is crucial to this endeavour. However, unlike 
improvements in education or health, results can be seen relatively quickly. What’s more, 
the socio-political costs of much regulatory reform are low: nobody was ever elected to 
parliament on a promise to increase red tape. Well-informed, well-designed regulatory 
reform presents an opportunity to accelerate growth and development that South Africa 
cannot afford to miss.

 
 
Chris Darroll
Executive director, SBP

Johannesburg, June 2005
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Glossary 

BEE Black Economic Empowerment
CCMA Commission for Conciliation, Mediation and Arbitration
CIPRO Companies and Intellectual Properties Registration Office 
CODEX Codex Alimentarius Commission 
DTI Department of Trade and Industry 
DCCS Duty Credit Certificate Scheme 
EU European Union 
GDP Gross Domestic Product 
HACCP Hazard Analysis Critical Control Point 
ICASA Independent Communications Authority of South Africa 
ICT Information and Communications Technology 
MIDP DTI’s Motor Industry Development Programme
OECD Organisation for Economic Cooperation and Development 
PAYE Pay As You Earn
RIA Regulatory Impact Assessment/Analysis 
RBP Regulatory Best Practice 
RSC Regional Services Council 
SANAS South African National Accreditation System 
SARS South African Revenue Service 
SETA Sector Education and Training Authorities
SITE Standard Income Tax on Employment 
SME Small and Medium Enterprises
UIF Unemployment Insurance Fund 
VANS Value Added Network Services 
VAT Value Added Tax

Key elements of the labour regulatory framework unique to South Africa

The Broad-Based Black Economic Empowerment Act of 2003 defines ‘broad-based black eco-
nomic empowerment’ in terms of the economic empowerment of all black people, including 
women, workers, youth, people with disabilities, and people living in rural areas.

The development of industry-specific Black Economic Empowerment (BEE) charters in South 
Africa is an ongoing process. Charters have already been developed for several key sectors. 
Each charter is tailored to suit a particular industry. The charters generally stipulate a target 
of 25 per cent black ownership over the next 10 years.

The Employment Equity Act 1998 sets out to promote the constitutional right of equality and 
the exercise of true democracy, eliminate unfair discrimination in employment, ensure the 
implementation of employment equity to redress the effects of discrimination, and achieve a 
diverse and broadly representative workforce. 





Chapter 1

Understanding regulation

We have all spent many hours trying to fill in long and confusing government forms, 
and waiting in queues to get official papers stamped or signed. Standing in one of 

those queues with our lives and our businesses on hold, it is hard not to think that regula-
tions are just a waste of time. However, there are many situations in which regulations are 
very useful. When we get back home from a day filled with red tape, we want to be sure that 
the food on the dinner table is as safe as possible. We look to government to enforce regula-
tions so that we can be confident that the products we buy, from cars to cough medicine, 
are safe and meet essential quality standards. Looking back on the day, it may well turn out 
that some of the red tape that occupied us was necessary to protect the quality of our lives.

So, when are regulations just red tape? When are they essential? How can we tell the 
difference? Is there a way of reducing the amount of red tape faced by businesses and 
individuals without reducing the benefits which regulations create?

An essential first step towards answering these questions is to develop a clearer idea 
of what regulations actually are, and how they are supposed to work. We therefore begin 
this chapter by looking at the definitions of regulation, the reasons why regulations are 
imposed, and the benefits they create. We then discuss the different kinds of regulatory 
costs, and point out that, in the end, they are mostly paid by individuals and smaller firms 
with little pricing power.

Next, we focus on South Africa. Owing to its history, this country faces a particularly 
broad range of regulatory challenges. However, by the same token, the rewards of get-
ting regulation right will be particularly large. We argue that by focusing on reducing the 
pure red tape costs that arise from complying with regulations, the government can free 
up private sector resources for more productive uses and improve its own administrative 
efficiency without encountering significant opposing interests. The emphasis on cutting 
compliance costs avoids the difficult political trade-offs integral to decisions about issues 
such as protection for workers versus a flexible labour market. An analysis and review of 
current practice will reveal areas in which the government can achieve fairly easy wins.

What is regulation?

Broadly defined, regulations are rules and standards imposed by public authorities to 
control human behaviour. Regulations include parliamentary legislation, rules, standards, 
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orders and codes of practice issued by different spheres of government using powers created 
by legislation, rules issued by other institutions to which government has delegated relevant 
powers, and rules imposed on bodies by their own governance structures (self-regulation).1

The activity of creating and enforcing regulations is called ‘regulation’. Governments 
regulate the activities of individual citizens, and different branches of government regulate 
each other. In modern states, though, most regulation is made up of the rules put in place 
and systems set up by governments to regulate or influence the activities of businesses. 
Therefore, this report is mainly about the regulation of the private sector in South Africa.

There are two broad categories of regulation: economic and social. Economic regulation 
is designed to alter the ways in which markets work. It does this by creating rules about 
what prices can be charged, influencing the number of firms in an industry, or trying to 
influence the way in which firms function (for example, by way of the regulations govern-
ing company registrations or that set minimum standards).

Social regulation is intended to protect public interests such as health, safety, the 
environment, public order, and social cohesion. Although social regulation aims to change 
non-economic behaviour, it often has major economic effects.2

The goals of regulation

Regulations are made in an effort to solve social and political problems or to achieve policy 
objectives that unregulated markets or unregulated social structures may be unable to 
address. One example is that the market price of health care may be too high for a large 
proportion of the population, requiring regulation to ensure that more people are able to 
access health services. Another likely possibility is that fiercely competitive and unregulated 
retailers may be inclined to lower the quality of their goods to a point where these become 
unhealthy or even dangerous, with the result that regulation is needed to protect public 
safety.

Free market enthusiasts often believe that regulation inevitably produces worse out-
comes than unregulated competition and trade. This belief is based on scepticism about 
whether governments can ‘ever get anything right’, and on the idea that free markets can 
produce ‘Pareto-optimal’ outcomes. Neither is a strong argument. Scepticism about govern-
ment capacity is often warranted, but the evidence simply does not support total disbelief 
in the value of government. The theoretical conditions under which free markets produce 
‘Pareto-optimal’ outcomes are very unlikely to arise in the real world – the theory specifies 
that all goods are being produced at the lowest possible cost, and that everyone has ‘perfect 
information’ about the prices paid by everyone else. What’s more, it is highly unlikely that a 
‘Pareto-optimal’ situation, in which one person can only be made better off at the expense of 
another, would also be socio-politically desirable. This is because a distribution of this sort 
may be very unfair, or otherwise unsustainable.

For these reasons, it is now almost universally accepted that, when left to their own 
devices, unregulated markets do not necessarily create desirable outcomes. Economic 
regulations are therefore necessary because they enable governments to help markets to 
function more effectively, and to meet society’s economic and development goals. Table 1.1 
lists some of the main types of ‘market failure’ which economic regulation aims to address.3
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Table 1.1: Regulation of market failure

There are also strong social reasons for regulation that go beyond economic considerations 
(or at least short-term economic considerations). These include regulation to increase the 
consumption of ‘merit goods’ such as education and health care, and to reduce the con-
sumption of ‘demerit goods’ such as tobacco and alcohol.4

A crucial social justification for regulation is the need to make the distribution of goods, 
services, income, and wealth fairer. Redistribution has been an important reason for state 
intervention in both developing and developed economies. It may take the form of wealth 
redistribution (through intervention in private property rights) or income redistribution.5

Finally, regulation may be justified in the event of ‘regulatory failure,’ that is, when 
existing regulation is failing to create an acceptable market outcome or equitable resource 
distribution, and a new regulation is required to improve the market outcome or to create a 
more equitable and sustainable distribution of income and wealth.6

The benefits of regulation

Most of this report is about the costs of regulation. It is therefore important to emphasise 
at the outset that regulations create major benefits as well as costs. As table 1.1 implies, 
regulations have a wide range of positive impacts on markets and existing social structures.

Type of market failure Likely problems Regulatory mechanism 
that may be used 
to address problems

Monopoly or lack of competition High prices, poor service, lack of 
innovation

Competition laws; industry 
regulators

Asymmetrical information 
(producers/retailers have relevant 
information which is not available 
to consumers)

Producers incentivised to sell poor-
quality goods, or sell goods at higher 
than ruling prices. Consumers risk 
purchasing these goods

Quality standards and inspections, 
labelling requirements, rights to 
return unsatisfactory goods

Externalities: indirect costs of 
production, unintended side-effects 
resulting from production practices, 
often with wide-reaching effect 

Destruction of natural resources, 
pollution 

Fines and fees imposed by 
government, taxes, creation of new, 
enforceable property rights

Co-ordination problems Too many people or firms would 
have to agree to make one 
co-ordinated decision – e.g. all 
firms in a sector would need to stop 
production and re-tool

Government regulation imposes a 
decision

Free-rider problems Not enough people are willing to pay 
for a good because they think other 
people will pay for them as well as 
for themselves – e.g. not paying 
security costs because ‘everyone 
else will’

Government imposes a compulsory 
charge

Race to the bottom as competition 
encourages firms to cut costs in 
order to attract customers

Employee health and safety may 
be compromised, the quality of 
goods offered to the consumer may 
deteriorate 

Government regulation imposes 
minimum standards 
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These benefits include, but are certainly not limited to:
Safer and higher-quality products and services in very competitive markets.
Lower prices for goods and services produced by monopolies or near-monopolies.
Better access to health and education services for poorer people.
Safer working conditions and more adequate wages for those in employment.
More innovation, which has positive effects on growth.
A more stable business environment, which has positive effects on investment – both 
domestic and foreign.
Less pollution, less pressure on natural resources, better environmental sustainability.

An important question, therefore, is why this report is looking at regulatory costs and not 
regulatory costs and benefits. It might be argued that estimates of regulatory costs gross of 
regulatory benefits are a ‘gross exaggeration’. We acknowledge that, in principle, it would 
be better always to try to determine net regulatory costs. Regulatory impact assessment 
provides a systematic way of doing this. This is discussed further in chapter 8.

Nevertheless, it is appropriate, at least to begin with, to focus research effort and 
advocacy on regulatory costs alone. There are two reasons for this approach.

First, the benefits of regulation tend to be reasonably well understood and transparent 
– everybody can more or less see what they are and who they benefit. Regulatory costs are 
far less transparent, and there is often considerable confusion about who has to pay them.

Second, regulatory benefits are very diverse and not necessarily quantifiable. The costs 
of regulation, on the other hand, and specifically the compliance costs of regulation, lend 
themselves relatively easily to an estimation of monetary value.

Because regulatory costs are often less obvious than benefits, there has been a strong 
tendency in many countries for regulatory costs to increase steadily. Voters often bring 
persistent pressure to bear on governments to regulate in ways that seem to have the poten-
tial to protect jobs, safeguard health and safety, protect pensions and savings and increase 
fairness. While these intended benefits are laudable objectives, it is crucial that the costs 
associated with achieving them are understood and can be justified. A lack of understanding 
of these costs can create serious unintended consequences, with potential negative impacts 
on particular social groups or economic sectors.

Groups with vested interests in particular regulatory issues may include producers, 
retailers, trade unions, consumer associations, and even government itself. An understand-
ing of the costs of regulation and the distribution of the burden across different interests 
is crucial in weighing up the motivations of different interest groups and the strength of 
their respective positions. Each group is likely to seek different benefits from a regulatory 
proposal, but may be unaware of, or choose to overlook, the costs that will be incurred 
by firms, and ultimately end users, as a result of compliance requirements and efficiency 
impacts. Particularly in cases where the benefits of regulation are concentrated on a spe-
cific group, it is important that the costs to the economy and/or society more broadly are 
recognised and justified.

We therefore argue that it is crucial to develop a thorough understanding of regulatory 
costs in a qualitative and quantitative sense, even where we do not yet have equivalent 
quantitative information about the benefits of regulation.

The costs of regulation

As we have emphasised, many regulations create benefits for consumers, producers, and 
society in general. However, they also give rise to various kinds of costs. The most impor-
tant of these are compliance, administrative, efficiency, and non-compliance costs.

1.
2.
3.
4.
5.
6.

7.
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Table 1.2: Main types of regulatory cost

These are not merely academic distinctions. As we will see, the differences between types of 
regulatory cost have significant implications for firms, for consumers and for public policy 
generally.

One way to see the importance of the differences between types of regulatory costs is to 
see that most regulations actually involve four distinct sets of activities.

Take, for instance, a hypothetical regulation that might require companies with more 
than 20 employees to ensure that their premises can be accessed by wheelchair users. 
Access for wheelchair users is an important social goal in its own right, and also has wider 
benefits. But improving wheelchair access will undoubtedly create costs as well – for 
instance, it will raise costs for firms that need new lifts installed and maintained. This may 
reduce their profits, and thus also tax revenue, and may have a negative impact on firms’ 
plans to increase output or employment.

A new regulation on improved wheelchair access would require companies to engage in 
the following activities:

All firms with more than 20 employees will have to work out whether or not their 
premises can already be accessed in a wheelchair. This isn’t as easy as it sounds. For 
instance, firms will need to gather information about how wide corridors have to be, 
about how steep ramps can be, and about whether their bathrooms need to be altered.
Many firms will have to build ramps, widen doors, or even install lifts, and make sure 
that these are maintained in good working order.
Firms will have to prove to the regulatory authority that they have complied with the 
regulation, or that they are too small to need to comply. Smaller firms would need to be 
able to prove that they do not employ more than 20 people. Larger firms would have to 
submit proof that they are already wheelchair-accessible, or are taking appropriate steps 
to become so. In many cases, firms will have to make regular reports on their progress 
in complying with regulations. Some firms will decide to disobey the regulations. This 

1.

2.

3.

Type of 
regulatory cost

Examples of activities involved Who pays?

Compliance costs Understanding regulations with 
assistance from experts, proving 
compliance by submitting forms, etc.

Firms and (usually) their customers. Economy-
wide knock-on effects

Administrative costs Assessing submitted forms, 
undertaking inspections etc.

Government, taxpayers. Economy-wide knock-
on effects

Efficiency costs Buying, installing and maintaining 
equipment required by regulations, 
making choices about production 
techniques, number of people 
employed, and/or which markets 
to compete in, based on regulatory 
impacts

Firms, their employees, suppliers and customers. 
Local and foreign investors. Economy-wide 
knock-on effects

Non-compliance costs Staying small or informal as a means 
of avoiding regulatory oversight 
or remaining below regulatory 
thresholds.
Incurring fines, having stock 
confiscated or destroyed, and/or 
having to pay bribes as a result 
of attempts to evade regulatory 
compliance

Entrepreneurs and businesses that find 
themselves on the wrong side of the law. 
Employees of firms which fail to meet minimum 
standards e.g. health and safety, labour 
protection.
Government loses revenue and/or tax payers 
face higher tax rates as a result of lost revenue. 
Economy-wide knock-on effects
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may be because they do not have the time or skill to fill in the necessary forms, because 
they cannot afford to comply, or because they calculate that their risk of being caught 
by the authorities is very small. Non-compliant firms are exposed to the risk of having 
to pay fines or bribes, or having to install ramps or lifts in a hurry and without regard 
to their cash flow position. Other firms may decide to stay small, or to reduce their staff 
complement to 20 people.
The regulatory authority will have to monitor and enforce the regulation. Officials will 
have to read and assess the reports sent in by companies, decide which companies to 
inspect, carry out these inspections, and take steps to enforce compliance where firms 
have not obeyed a regulation.

Compliance costs
In the example above, the first and third sets of activities are essentially about finding 
out what a regulation requires a firm to do, and then proving that these things have been 
done. The costs of these activities are the compliance costs of a regulation. Compliance 
costs include the value of time spent by business managers and staff on understanding the 
rules and applying them, plus payments for the expertise of professional advisers such as 
consultants, lawyers and accountants. (If the firm would undertake an activity regardless of 
whether it was regulated or not, the costs involved should not be considered as regulatory 
compliance costs.)

It should be noted that the public sector itself incurs compliance costs. Government 
departments, like business, have to abide by regulations. An example would be the need for 
government as an employer to ensure that regulations affecting the employment, health, 
and safety of its staff are observed.

Administrative costs
Regulation results in further costs over and above compliance costs. The public sector has 
the expense of developing, imposing, and enforcing regulation. These are the administrative 
costs of regulation. Administrative costs may be quite small in relation to the benefits of a 
regulation, but they are still significant.

The administrative costs together with compliance costs comprise the operating costs 
of the regulatory system. A study of the British VAT system found that administrative costs 
were equal to 22 per cent of operating costs.7

Efficiency costs
Regulation also results in costs for the economic system as a whole. These costs are referred 
to as efficiency costs. Examples of efficiency costs include the effects of businesses choosing 
to constrain growth, innovation, or diversification in order to avoid regulation (as when a 
business decides to operate below the VAT threshold), deterrence of foreign investment or 
foreign trade, the use of capital-intensive production methods to minimise the impact of 
employment laws even when unemployment is high, and the development of monopolies as 
a result of the higher barriers to entry erected by regulation.

The efficiency costs of regulation are difficult to measure, but they are probably higher 
than compliance costs. One of the earlier studies of regulatory costs calculated that compli-
ance and efficiency costs together were about 4 times the government’s administrative costs 
(which are relatively easily assessed), and used this factor to measure changes in regula-
tory costs over time. If we assume that compliance costs are about five times higher than 
administrative costs (as in the case of VAT in the United Kingdom), then this early research 
would imply that efficiency costs are 16 times administrative costs.8 More recently, another 
estimation technique, based on the effect of taxes on the prices of particular goods and 

4.
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resulting shifts of demand between goods, concluded that in the case of VAT in the United 
Kingdom, the efficiency costs of taxation were of the order of four times the compliance 
costs.9 There is still a lot of doubt about the scale of efficiency costs, but it is highly likely 
that they are very significant.

Non-compliance costs
A particularly heavy social and economic cost is imposed in developing countries by the 
ways in which regulation excludes the smallest businesses from participation in the formal 
sector of the economy, and therefore from access to secure premises and stable sources of 
finance. This is the most significant non-compliance cost of regulation. Other non-compli-
ance costs include the payment of bribes and/or penalties, including fines; the time and 
cost of harassment; or the confiscation of goods, arising from the decision not to abide by 
particular regulations. Both formal and informal operators may be subject to such costs.

Other costs
Other types of regulatory cost are capital depreciation, transfer, and psychological costs:

 Capital depreciation costs
Regulation may result in incremental capital investment, for example for effluent 
purification equipment or computer equipment. In theory, the depreciation cost of 
these investments should be included in compliance costs. In practice, though, it is 
difficult to distinguish between investment made solely for regulatory compliance and 
other investment.

 Transfer costs
Some researchers in the United States have tried to estimate the costs of wealth transfers 
from consumers to producers as a result of regulations. A regulation restricting imports 
or imposing a minimum price would transfer wealth in this way.

 Psychological costs
Regulations create anxiety and frustration as well as reassurance. Evidence from studies 
in this area indicate that fear of unintentionally transgressing regulations is a significant 
source of stress for entrepreneurs and company employees. Efforts to achieve compli-
ance, particularly where these are time-consuming and take resources away from other 
productive activities, are a further cause of stress. These psychological costs are difficult 
to evaluate. However, studies from other countries show that many small business 
owners are willing to pay insurance premiums to avoid these psychological costs.10 This 
study does not explore these types of regulatory costs, and indeed analysis elsewhere in 
this field is still in the very early stages. We nonetheless note that these additional costs 
do exist, and are worth bearing in mind for future research and policy-making.

Clearly, regulatory costs do have negative consequences, from additional stress for citizens 
and individual entrepreneurs; to delays and costs to firms caused by overly bureaucratic 
procedures; and to economy-wide impacts such as disincentives for firms to employ addi-
tional staff, or for foreign companies to invest in the economy.

Who pays regulatory costs?
At first glance it might seem that because most regulatory costs are borne by firms, they stay 
with firms. However, both theory and evidence suggest that producers will pass on regula-
tory costs to consumers whenever they can.
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It is true that producers may not always be able to pass on all their regulatory costs. 
Small firms in particular may be unable to do so since they usually have little power over 
the prices they can charge. However, most firms will seek ways to compensate for regula-
tory costs by shifting the burden to consumers in the form of higher prices.

Ultimately, regulatory costs are borne by society as a whole, in the same way that taxes 
are. People are often acutely aware of what taxes they are paying, and how the tax burden 
is distributed across society. A great deal of political energy and technical effort are put into 
deciding how tax costs are to be shared between richer and poorer people, and between 
firms and households. In South Africa, as in most countries, taxes are designed to be 
progressive and redistributive, so that people with lower incomes pay a lower proportion of 
their income in tax than richer people. Regulatory costs, however, have not yet received the 
same kind of attention. In fact, poorer consumers tend to bear a heavier burden than those 
who are better off – when producers and retailers increase their prices in order to com-
pensate for the regulatory costs they have incurred, all consumers are affected. Similarly, 
while firms of all sizes are often subject to the same set of regulations, smaller firms feel the 
impact of compliance costs on their bottom line more acutely.

Our evidence shows that regulatory costs are regressive in that they place a larger 
burden on poorer people and smaller firms. Given the South African government’s commit-
ment to reducing the gap between the ‘two economies’, and assisting the development of 
small business, there is a strong case for developing a better understanding of the nature of 
these costs, and looking for ways to reduce them.

Understanding regulatory costs in South Africa

In this section, we adapt the general points about regulation made in the previous sections 
to the South African context.

Regulating across the ‘two economies’
It is widely recognised that South Africa can be described as having ‘two economies.’ The 
‘first economy’ resembles that of a fairly highly developed country. The ‘second economy,’ 
on the other hand, looks like that of a poor developing country. It is certainly true that the 
economy includes a formal sector dominated by skill- and capital-intensive firms and an 
informal, rural, and often survivalist sector. The formal sector generates high incomes for 
some, and adequate incomes for many. The informal sector generates far fewer adequate 
incomes (see chapter 5), and most participants in the informal economy are poor.

It may be an exaggeration to say that there are ‘two states’ as well as two economies, but 
senior politicians have often frankly acknowledged that the South African state is character-
ised by wide differences in capacity. Some national departments and regulatory authorities 
have demonstrated the capacity to create and implement highly sophisticated regulatory 
systems, while other national departments have been far less successful. Capacity in the 
provincial and local spheres of government is patchy at best, and can be extremely limited.

Some people argue that because South Africa has such a large second economy, 
and because our state capacity is so variable, what we need is a very simple and flexible 
regulatory system across the board. This is not really practical. Debates about ‘appropri-
ate’ regulation must not be oversimplified. Some of the more complex parts of the ‘first’ 
economy’, such as the financial and pharmaceutical sectors, require – and even depend on 
– sophisticated and demanding forms of state regulation. Moreover, as the government is 
also very much aware, there are strong links between the two economies. To list two of the 
most obvious: the growth of the ‘first economy’ is constrained by the poverty and social 
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instability associated with the ‘second,’ while a major cause of unemployment in the second 
economy is the first economy’s inability to absorb unskilled labour.

The government has made a firm commitment to reducing the gap between the two 
economies, and to reducing inequality more broadly. To this end, it is necessary to develop 
regulatory solutions that address the full range of economic activity in South Africa, in 
an effort to raise standards, while also easing unnecessary barriers, across the board. This 
is a major challenge. The regulatory system must aim to be as suitable as possible to the 
needs of social and economic actors across the whole spectrum of South African life, from 
informal traders in rural villages to globally integrated financial service providers. In other 
words, regulatory costs must be as low as possible and regulatory benefits as high as pos-
sible across a very wide range of situations.

Regulatory costs and levels of development
The question inevitably arises: how does South Africa compare with other countries? 
Comparisons of regulatory environments, and more specifically regulatory compliance 
costs across different countries, should not be relied upon too heavily, given differences 
in method and scope, and variations in socio-economic conditions and culture. There is 
nonetheless some value in comparing the performance of countries in respect of specific 
regulatory activities. As table 1.3 suggests, the burden of different kinds of regulatory 
costs varies at different levels of economic development and state capacity. In developing 
countries, delays and expenses associated with red tape are likely to obstruct even fairly 
simple and essential business procedures such as company registration. In Mozambique, 
for instance, it takes 14 regulatory procedures, 153 days, and an amount equivalent to 96 
per cent of income per capita to start a business. In Canada, starting a business requires 
two procedures, three days, and 1 per cent of per capita income.11 The efficiency costs of 
business registration are far higher in Nigeria than in France: Nigerian entrepreneurs are 
therefore more likely to be deterred from formalising their businesses than their French 
counterparts.

In developed countries, well-established systems, subject to regular review, are likely 
to ensure that basic regulatory tasks can be undertaken quickly and simply. However, the 
‘higher-level’ rules and regulations associated with a more sophisticated level of develop-
ment create difficulties in other areas. For example, it is likely that a business will face far 
more regulatory compliance costs associated with food product labelling regulations in 
Germany than in a developing economy. There will also be more pressure from the German 
public aimed at ensuring that factories do not damage the environment, and more anti-pol-
lution standards for German companies to adhere to. In other words, the level of sophistica-
tion of an economy will determine the level of sophistication at which red tape becomes a 
major issue.

A further complication may arise where regulatory practice in particular areas is 
‘imported’ into one country from another. Many ex-colonies, for example, are still dealing 
with the legacy of inappropriate laws introduced by foreign rule. The problem is not just an 
historical one either. The influence and/or apparent success of other (usually developed) 
countries in particular policy areas may result in a (usually developing) country attempt-
ing to adopt a regulatory framework for its own purposes without spending enough time 
weighing up its merits and applicability to local circumstances. The result can be unwieldy, 
overly sophisticated regulations that are extremely difficult to monitor or enforce.

In a very simplified way, table 1.3 illustrates the major regulatory challenges a country 
is likely to face in relation to its level of development.
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Table 1.3: Economic development and regulatory issues

 
Regulating South Africa is challenging, but the benefits could be large
To summarise the two preceding sections: because of its painful, complex, and unusual his-
tory, South Africa must regulate across a very wide range of socio-economic circumstances, 
and must do so with widely varying state capacity. A consequence of having to regulate ‘two 
economies’ is that South Africa also faces a wider range of major regulatory cost issues than 
many other countries.

Regulating South Africa is therefore unusually challenging, but it also creates major 
opportunities for boosting growth and development. In most developed countries, difficult 
trade-offs have to be made between, for example, consumer protection and access to afford-
able goods. Equally, because their basic regulatory systems are likely to be operating quite 
efficiently, it is relatively hard to achieve major reductions in compliance or efficiency costs 
in these areas.

South Africa faces challenges in all but the most basic of the areas identified in table 1.3. 
However, the variety of levels on which regulatory improvement can be achieved, particu-
larly in less contentious areas such as streamlining bureaucratic processes and simplifying 
procedures, creates considerable opportunities for ‘quick wins’ from reforms.

A 2004 World Bank study found that many developing countries could improve their 
annual growth rates by as much as 1,4 per cent a year if they could improve the regula-
tory environment for business to equal that of the average country in the top quartile of 
regulatory quality (as defined by the Bank). The World Bank ranks South Africa at the 
very bottom of the top quartile, so South Africa might expect a somewhat smaller, but still 
significant, impact.12

The promise of significant increases in the economic growth rate through improve-
ments to the regulatory environment needs to be supported by detailed information about 
the level and incidence of regulatory costs, in order to begin to identify opportunities for 
intervention. This is what chapters 3 to 6 provide.

The politics of regulation

Regulatory issues are not purely technical matters, to be decided by an objective assessment 
of their socio-economic costs and benefits. It is both appropriate and unavoidable that the 
regulatory environment is strongly influenced by political choices.

Stage of economic 
development

Typical state capacity Examples of major regulatory cost issues

Most-developed 
economies

Strong central and local 
capacity, direct corruption rare

Consumer protection, environmental sustainability

Emerging economies Good in parts, slower and 
weaker local governments, 
corruption patchy 

Regulation of bankruptcy, regulation of financial 
services, regulation of monopolies, labour market 
regulation, tax compliance complexity

Developing 
economies

Uneven, somewhat limited, 
slow, corruption common

Enforcement of contracts, access to credit, occupational 
health and safety

Least-developed 
economies

Often very limited, slow, 
arbitrary, corruption endemic

Company registration and licensing, inappropriate and 
unenforceable regulatory regime 
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Political choices and efficiency costs
Regulations create socio-economic benefits, and give rise to efficiency costs, because they 
alter the outcomes that a purely competitive market would create. Regulations are a product 
of the need to balance the goals of competition and market efficiency against socio-eco-
nomic objectives such as the more equitable distribution of resources, or equal access to 
opportunities. This balance between market efficiency on the one hand and social and 
economic policy objectives on the other is determined by complex political choices and 
trade-offs. The government of the day must weigh up the costs and benefits of the avail-
able regulatory options, assess the likely impact across a wide range of interest groups and 
activities, determine what compromises are worthwhile to achieve particular objectives, and 
persuade different constituencies to come around to its view.

Two public policy issues currently in the spotlight in South Africa can help to illustrate 
this point:

While the facts of the matter are debatable, many companies regard South Africa’s 
labour regulation framework as particularly onerous. While it is recognised that labour 
regulations are necessary to protect employees and prevent exploitation, it is also the case 
that manufacturing firms, for example, may prefer not to hire more people and to use more 
capital-intensive techniques as a result of their perceptions of labour market regulation. 
This creates efficiency costs in the shape of disincentives to employment. However, both 
government and labour can argue that this is justified by the need to protect the rights of 
employees. All stakeholders are of course also acutely aware of the need to address South 
Africa’s high rate of unemployment (upper estimates place unemployment at over 40 per 
cent) while simultaneously addressing the legacy of apartheid and encouraging black eco-
nomic empowerment. Difficult political choices and trade-offs will therefore have a strong 
influence over regulatory choices in this area.

Our second example of the political challenges associated with regulatory choices 
is provided by South Africa’s minibus taxi industry. This industry comes close to being 
‘perfectly competitive’, offering passengers a cheap transport service along well-developed 
routes. However, efforts to squeeze as many passengers as possible into often poorly serv-
iced vehicles, and to complete as many drop-offs as possible in order to maximise income, 
have resulted in a service that is dangerous to taxi drivers, their passengers, and other road 
users. The industry has been associated with violent rivalry between taxi owners’ organisa-
tions, and with organised crime. It could also be argued that a large number of minibus 
taxis, often in poor condition, are less environmentally desirable than a fleet of well-main-
tained buses able to transport more people at one time, thus also easing road congestion. 
Therefore, there appears to be a good case for regulating the minibus taxi industry away 
from perfect competition. However, this would create significant efficiency costs for drivers 
and companies (decreased revenues as a result of more rigid standards) and for commuters, 
who would see costs passed on to themselves in the form of higher fares. Efforts to develop 
a regulatory framework for this industry have created a significant and protracted political 
challenge for the government, given the political strength and volatility of existing interests 
in the industry, and the shortage of public transport in the country.

Relative political neutrality of compliance costs
Compliance costs, in contrast to efficiency costs, are usually not the result of conscious 
political choices. Reducing some of the compliance costs associated with regulation is not 
necessarily an easy process, but it can be relatively quick and non-controversial compared 
to lowering efficiency costs. Nobody ever won an election by promising to increase the 
number of forms that have to be filled in, and it is hard to imagine losing political popular-
ity as a result of reducing red tape.
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However, a difficulty arises in that the difference between efficiency and compliance 
costs is not always clear. For example, a decision to halve the number of times a year 
when a company has to report on the composition of its labour force may create an oppor-
tunity for the employer to hire staff on short-term contracts, thereby possibly avoiding 
a regulatory threshold or keeping a portion of the workforce ‘invisible’ for regulatory 
purposes. Even in such a situation, however, it could well be possible to identify potential 
loopholes, and regulate accordingly. We argue that in specific instances, informed by 
research findings such as those of the cost of compliance survey, it should be feasible to 
distinguish reasonably clearly between changes that would impact on wider efficiency costs 
and benefits and those that would simply reduce the costs of compliance.

From a political point of view, a reduction in administrative costs is particularly attrac-
tive. While a streamlining of administrative activity associated with regulations might lead 
to politically sensitive public service layoffs, it can be argued with even greater force that a 
reduction in the administrative burden of regulations on the state would free civil servants 
to spend their time more effectively serving the public good.
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Chapter 2

The survey

SBP’s survey of the costs of regulation to the private sector provides the first hard evidence 
about compliance costs in South Africa. Between February and June 2004, a total of 

1 794 businesses throughout the country were interviewed in depth, making this one of the 
largest (if not the largest) survey of its kind undertaken anywhere in the world. Respond-
ents ranged from corporations on the ‘Top 200’ list of very large companies to survivalist 
entrepreneurs in the informal sector. The survey covered all sectors of the economy, includ-
ing manufacturing, mining, construction, trade, and services. The survey of 1 794 busi-
nesses included a core survey of 1 140 formal enterprises. This sample of formal enterprises 
was almost entirely random, and included firms across the country. It is therefore highly 
representative of South Africa’s formal businesses. Throughout this report figures or tables 
referring to ‘all firms’ are based on this sample.

In order to look in greater detail at some important sectors, separate smaller surveys 
using the same questionnaire were undertaken. The sector surveys could not be random, 
but they are as representative as possible. The sectors chosen were the automotive industry, 
agri-processing, clothing and textiles, information and communications technology (ICT), 
the pharmaceutical industry, and tourism. Each was chosen either because it is of particular 
economic significance, such as tourism or the automotive sector, or because it operates 
within a highly specific regulatory environment, such as pharmaceuticals or agri-process-
ing, or both. Figures or tables referring to the sectors listed here are based on these samples.

Sampling

Though costly, trained interviewers visited businesses personally, in order to secure a high 
response rate and reasonable coverage for questions about a complex subject. Firms were 
selected at random. Multiple contacts were required, often by telephone, to enlist co-opera-
tion, prepare respondents for the information required, and check and clarify responses. Pilot 
enquiries revealed that, despite guarantees of confidentiality, many interviewees were not willing 
to divulge turnover or employment numbers, and it was decided to allow them to indicate the 
data in terms of broad size bands. This hampered some of the detailed analysis later, but was 
regarded as necessary to obtain adequate numbers of respondents. Imprecision was avoided in 
the calculation of final estimates of the proportion of compliance costs to major macroeconomic 
variables by using official statistics for variables such as GDP and national turnover.
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The main sample included formal businesses in all sectors, and totalled 1 108 cases, 
including agribusiness but excluding farms. In the absence of a complete register of all 
businesses, telephone and other area directories covering the whole country were used as 
a framework for selecting the sample. Firms appearing in these directories were selected 
randomly. However, the sample was area-stratified by local authority districts in order to 
ensure that a reasonable geographic spread could be achieved.

The use of directories may have meant that the newest and smallest businesses were 
underrepresented. Semi-informal and mini-micro firms were largely excluded, to ensure 
that the sample included only formal businesses. The smallest firms tend to be too small to 
be compelled to comply with many of the regulations studied.

The main sample was supplemented by a special sample of major corporations (32 
cases) which, because of their small number (0,02 per cent of the total number of enter-
prises) would not have been adequately covered by our random procedure. The large 
enterprises were subsequently integrated into the main sample (the main integrated 
sample), and these 1 140 enterprises were used for most of the analysis represented in the 
report. The major corporations were appropriately weighted to ensure that they contributed 
to the overall results in proportion to their limited relative numbers. The sample was drawn 
randomly from lists of publicly registered companies.

In addition, there were special samples: 240 firms in selected case study sectors, and a 
sample of 150 informal sector enterprises, comprising mainly completely informal street-
level operations. It was difficult to identify enterprises in the latter sample, and extensive 
use was made of snowballing, in which respondents were asked to identify other similar 
businesses. Due to the unique nature of operations in the informal sector, a different 
interview schedule was used.

Table 2.1 Sample and subsample sizes: main sample including corporations

Weighting

Details of the raw (unweighted) integrated sample of 1 140 cases with numbers by activity 
sector and employee and turnover size bands are given in table 2.1. The raw data had to be 
weighted in terms of the proportions of formal enterprises by employment size band in the 

Sector N Turnover N Employees N

Agriculture, forestry 
and fishing 18 < R 1 million 461 < 5 321

Mining, manufacturing, 
power and water 271 R 1 m – < R 5 m 325 5 – < 10 272

Construction 80 R 5 m – < R 10 m 88 10 – < 50 389

Trade 408 R 10 m – < R 25 m 87 50 – < 100 74

Transport, storage, 
and communication 28 R 25 m – < R 100 m 59 100 – < 200 29

Finance 240 R 100 m – < R 500 m 19 200 – < 500 22

Community and 
personal services 66 R 500 m – < R 1 bn 10 ≥ 500 33

Tourism 29 Over R 1 bn 20 Not given 71

Total 1140 Total 1140 Total 1140
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whole business population in South Africa to compensate for the under- or over-representa-
tion which inevitably occurs in small random samples. This weighting process also allowed 
for the integration of the corporations which, as indicated, were ‘oversampled’ in order to 
provide a basis for generalisations about very large companies.

This presented considerable difficulties, because reliable data on enterprise size 
distributions and numbers do not exist. These numbers were estimated from the avail-
able Department of Trade and Industry estimates for 2004 together with other estimates 
described below. The results, which probably still underestimate the relative share of small 
formal firms, nevertheless allow for our exclusion of semi-formal operations. The final size 
distributions used for weighting the integrated sample are given below. Size of employment 
was used in preference to turnover for weighting purposes because of the high number of 
non-responses on the turnover question among interviewees.

Table 2.2  Estimates of the size breakdown of active formal sector companies 
in South Africa

Grossed-up estimates for the economy

The Companies and Intellectual Properties Registration Office (CIPRO) reports on its web-
site that there were 1,24 million formal enterprises in South Africa at the end of 2003.1 It is 
necessary to deduct inactive firms and very small operations that were excluded from our 
sample from this figure. We consider that a conservative estimate of the number of active 
formal sector firms would be 750 000.2

To arrive at an estimate of total compliance sosts, we multiplied the average compliance 
costs per firm in our survey by 750 000. (See table 4.1 and chapter 7 for the results.)

The informal sector

There appear to be no reliable data on the number of informal businesses (defined as not 
registered, and not liable for business income tax). The Labour Force Survey shows non-
farm employment in the informal sector as 1 834 000.3 The number of enterprises would be 
less than this, since from our survey we know that about half of our sample had between 

Size categories / 
employee numbers / 
proportions

Reconciliation of 
estimates of Christo 

Botes of SBDC / 
Business partners, 
updated to 1999

DTI (CIPRO) estimates 
of active companies 
of known size, 2004

Final reconciliation 
for purposes of 
weighting the 

integrated sample

< 5 employees  65,3%  49,8%  57,5%

5 – 9  26,9%  40,0%  33,0%

10 – 49   6,2%   7,6%   7,6%

50 – 99
  1,1%

  1,6%   1,0%

100 – 199

  1,1%
  0,7%

200 – 499
  0,5%

500 + employees   0,3%

Total (differences due to 
rounding)

100,0% 100,0% 100,0%
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one and five employees. Subtracting employees suggests that there are roughly 970 000 fully 
informal entrepreneurs in South Africa.

Methodological challenges: the possibilities of bias

In the reporting of costs of compliance there was often an overlap between categories, and 
in some responses non-official requirements were included. These inconsistencies were 
removed wherever possible, or corrected at the stage of data capture and coding.

Because each aspect of costs is based on a complex pattern of direct and indirect 
impacts, the survey asked respondents not for exact costs but for estimates of the order of 
costs from the relevant and responsible senior executives or from directly involved owners.

Given this qualification, it needs to be considered whether or not the results are likely 
to be overestimates or underestimates of the costs within business operations. It is often 
assumed that studies such as this one overestimate costs because it is in the interests of 
business to inflate their difficulties and complain about regulations. We cannot exclude the 
possibility of some degree of inflation for this reason.

Furthermore, one has to acknowledge that less visible, or more vulnerable, businesses, 
particularly smaller operations, may not actually comply with the regulations that they 
know apply to them and which they would identify in their responses.

However, when the detailed results were inspected it became evident that by far the 
larger source of bias was the tendency to overlook or not recall a variety of costs involved in 
compliance. Executives very frequently did not think of including their time in supervising 
the operations involved in compliance, simply because it most often involves short slots 
of time here and there. Other aspects of compliance costs, such as the costs of deliveries, 
messengers, typing, and paper, were clearly under-reported. In some cases, whole areas 
of regulation were overlooked because the regulations were trivial compared with more 
demanding issues such as taxes and empowerment. The detailed results very often show no 
costs reported on issues on which all companies have to spend at least some time and effort. 
On this basis, we are confident that the costs of compliance are, on balance, under- rather 
than overestimated.

Endnotes
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Chapter 3

The efficiency costs of regulation

The efficiency costs of regulation are the costs of regulation that arise because regulation 
changes the outcomes that markets would otherwise create. They are usually not easy to 

measure. Since they are often the result of conscious and specific political choices, they will 
never be particularly easy to reduce. In some cases, it will not even be politically legitimate 
to try to reduce them without a clear change in the policies of a democratic government.

None of this means that efficiency costs are unimportant. They create constraints on 
growth, employment, and investment, and are often the cause of higher prices for con-
sumers. Some efficiency costs may constrain growth and development so seriously that a 
government will be willing to try to reduce them – and to fight the political battles required 
to make the necessary changes.

This chapter begins by looking at the extent to which businesses report that regulations 
are a constraint on growth and employment. It goes on to look more closely at regula-
tory constraints on growth by firm size and sector, and identifies which regulations firms 
perceive as most time-consuming, costly, and troublesome. It concludes with a discussion 
of firms’ perceptions of ways to avoid complying with regulations. This last section provides 
particularly compelling evidence that many regulations do come at a significant cost to 
growth and employment. It is important, therefore, to weigh regulatory costs carefully 
against the proposed and actual benefits of regulation.

Constraints on growth and employment

Our questionnaire did not begin by asking questions about regulations. If we had opened 
the interviews with a direct question on the effects of regulations on business, the responses 
would have been entirely predictable – an overwhelming majority of respondents would 
have asserted that regulations were constraints on business operations and on economic 
prospects in general. The responses would have included both high- and low-priority 
concerns, and would not have indicated adequately how regulations feature among other 
factors that may have negative impacts on business growth.

Respondents were therefore asked broader questions about inhibiting factors in the 
operating environment. Their spontaneous responses were recorded. They were not 
prompted to mention regulations.

The respondents knew that the study was about regulations, and it has to be accepted 
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that to some extent they might have been more inclined to think of regulations in this 
context than they would have in a different survey. However, they were also informed 
in advance that questions would be asked about other costs besides regulations (costs of 
insurance, for example). Comprehensive probing by highly experienced interviewers also 
helped to ensure that regulations assumed their appropriate weight in the final distribution 
of responses.

The first question was: ‘What factors prevent or discourage businesses from expanding?’ 
Open spontaneous replies were recorded. The results are presented in figure 3.1.

Figure 3.1: All firms: factors inhibiting business growth
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Most of the constraints on growth mentioned were distributed across relatively few 
responses. Of the constraints mentioned, two stand out: ‘weakness in the economy/lack of 
demand’, and a range of factors resulting from the state’s interface with business, that is, 
from regulation in the broad sense. These two factors are significantly ahead of the third 
and fourth: labour problems, and affordable access to capital. Besides indicating genuinely 
difficult trading conditions, the response ‘weakness in the economy/lack of demand’, is also 
a predictable one from uncompetitive firms. If the survey had focused only on successful 
firms, the interface between state and firms – regulation – would probably have emerged as 
an even more important constraint on growth.

Following the question on factors constraining growth, respondents were asked about 
factors inhibiting job creation and labour absorption. Responses were again open-ended and 
spontaneous. Specifically, respondents were asked: ‘What factors most discourage you from 
hiring more employees?’ The overall results are presented in figure 3.2.
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Figure 3.2: All firms: constraints on increased employment
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The pattern of constraints on employment reinforces the impression created by figure 3.1. 
Regulations are second only to ‘lack of demand’ as a constraint on expansion, and many of the 
other constraints mentioned, such as hiring and firing difficulties, employment equity, and 
various other employment-related costs, are also heavily influenced by government regulation.

Figure 3.3: Regulatory constraints on increased employment, by employees
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Figure 3.3 was generated by combining mentions of ‘labour laws/government regulations in 
general’; ‘hiring and firing difficulties and costs of disciplinary action’, ‘hassle and complex-
ity of labour management’, ‘employment equity and affirmative action’, and labour-related 
levies such as UIF and then seeing how often all these categories combined were mentioned 
by firms in employment size bands. It gives an indication of how unwilling firms of various 
sizes are to increase employment as a result of a range of labour regulations.
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Mentions of labour regulations as a constraint on increased employment increase mark-
edly as firms expand from fewer than 5 to 50 employees, increase again as firms expand to 
100, and then decline for firms with 100 to 500 employees, followed by the highest number 
of respondents mentioning labour regulations as a constraint on increased employment in 
the largest size category.

The pattern of these results looks significant. The very smallest firms are generally least 
affected by labour regulations. These firms are both less complex and less visible, and fall 
below the radar in terms of some aspects of labour legislation. As firms expand, they clearly 
become more reluctant to take on more workers. As they grow larger, they are more likely to 
be subject to audit and reporting requirements, and will need to have systems and procedures 
in place to ensure they can demonstrate their compliance with relevant labour laws. One 
explanation for this is that some forms of labour regulation apply only to firms with more 
than 50 employees. Compliance with labour regulations appears to create particular difficul-
ties for firms in the 50 to 100 employees band. Firms with 100-500 employees are signifi-
cantly less reluctant to hire additional staff. A likely explanation for this pattern is that firms 
in these size categories benefit from economies of scale in regulatory compliance, but are not 
yet large or complex enough to have to work with multiple unions, do not need to constantly 
recruit new staff, and are less likely to be highly visible to the regulatory authorities.

The largest firms appear to experience the most regulatory constraints on increasing 
employment. Such firms are likely to need to recruit new staff regularly, will often need to 
negotiate with multiple trade unions, will often operate multiple complex plants, and are 
very open to the scrutiny of the Department of Labour and other regulatory authorities. In 
addition, larger firms are more likely to be able to choose to grow using capital-intensive 
methods.

Our study shows that while labour regulations are not the most important constraint on 
growth and expansion (firms seem to grow while simultaneously rationalising labour), they 
certainly are a crucial factor in limiting their propensity to increase labour absorption.

Regulatory constraints on growth

The scale and depth of the survey makes it possible to look in considerable detail at the 
details of the state interface as a perceived regulatory constraint on growth. From the 
perspective of our respondents, constraints on growth arising at the state interface can be 
broken down as indicated in figure 3.4.

Figure 3.4: All firms: constraints on growth at the state interface
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The figure shows that respondents perceive these constraints as entailing various kinds of 
efficiency costs, except for the single largest category, which is the pure red tape of regula-
tory compliance. Some aspects of the third largest category, ‘other interactions with the 
public sector’, may also indicate compliance rather than efficiency costs.

Crucially, the single largest subcategory of regulatory constraints on growth relates to 
compliance rather than efficiency costs. As argued in chapter 1, it is less difficult politically 
to reduce compliance costs than to reduce efficiency costs.

Perceptions of the importance of the state interface as a constraint on growth vary by 
firm turnover, as indicated in figure 3.5.

Figure 3.5: Constraints on growth at the state interface by turnover
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This figure shows that the constraints imposed by the state interface are perceived as 
being most burdensome for the largest enterprises. There may be a statistical ‘blip’ at the 
next largest size category, or it may be that large but relatively simple enterprises are least 
affected by regulation. As might be expected, very small enterprises do not experience 
the state interface as a significant constraint on growth. However, it should be a matter of 
concern to policy-makers that the point at which the state interface does become a serious 
constraint is in the R100 000 to R1 million turnover size band, in which enterprises are 
still very small, but have the potential to expand, enter the next turnover band, and become 
well-established enterprises.

Figure 3.6: Constraints on growth at the state interface by employees

�����������

������������

������������

�������������

�������������

�������������

�����������

�� ��� ��� ��� ��� ��� ���

�����������������������



30 · Counting the cost of red tape for business in South Africa

Figure 3.6 reinforces the pattern in figure 3.5. Life at the regulatory interface is easier for 
very large companies that are not complex corporations with multiple divisions. These 
results also make it clear that the medium-size enterprises with between 50 and 100 
employees have an exceptional burden of concern with regulation, perhaps because some 
forms of regulation begin to apply to firms when they employ more than 50 workers.

The sector surveys undertaken in parallel with the general survey enable us to compare 
constraints at the state interface as perceived by all South African firms with the same 
constraints perceived in these sectors.

Table 3.1 lists the ranking of the state interface as a constraint on growth for the sepa-
rate sector surveys. The state interface ranks second behind ‘lack of demand’ for all firms. 
For the sectors, it ranks no lower the fourth in every case, and is more often second or 
third. The two sectors in which the state interface receives a low ranking are special cases. 
Tourism has been a rapidly expanding sector and has also been vulnerable to exchange 
rate fluctuations. A very large number (26 per cent) of tourism firms reported that they 
had no need or wish to expand. This, together with the impact of crime on a sector that is 
particularly sensitive to international perceptions of the country, pushed the state interface 
as a constraint on growth into fourth position. Clothing and textile firms ranked the state 
interface fourth as a constraint, behind ‘lack of demand’, ‘undercutting by cheap imports’, 
and ‘labour problems’ – responses that reflect specific difficulties experienced by this 
troubled sector.

Table 3.1: Ranking of the state interface as a constraint on growth by sector

Rank of state interface as a constraint on growth

All firms Second after ‘weakness in the economy’/ ‘lack of demand’

Automotive sector Tie second after ‘weakness in the economy’/ ‘lack of demand’ with ‘high 
interest rates and capital constraints’

Agri-processing Tie third with ‘rand strength’ after ‘weakness in the economy’/ ‘lack of 
demand’, ‘labour issues’ and ‘high interest rates and capital constraints’

Clothing and textiles Tie fourth behind ‘labour issues’, ‘undercutting by cheap imports’ and 
‘weakness in the economy’/ ‘lack of demand’

ICT Third behind ‘weakness in the economy’/ ‘lack of demand’ and ‘high interest 
rates and capital constraints’

Pharmaceuticals Second after ‘weakness in the economy’/ ‘lack of demand’

Tourism Fourth behind ‘weakness in the economy’/ ‘lack of demand’, ‘crime’ and ‘no 
wish to expand’
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Figure 3.7: Constraints on growth at the state interface by sector
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Firms in the pharmaceutical sector were most likely to perceive the state interface as a 
constraint on growth compared with other sectors. This is unsurprising. The sector is 
currently passing through a period of rapid regulatory change coupled with great regulatory 
uncertainty, both of which are very likely to make firms perceive the regulatory environ-
ment as a serious constraint on growth. This aside, it is probably appropriate that firms in 
this sector consider themselves to be relatively highly regulated. Since pharmaceutical firms 
may hold an immediate power of life and death over their customers, it does seem right that 
they be carefully and thoroughly regulated. None of this is to say, however, that regulatory 
constraints on growth in the sector need to be as large as they are perceived to be.

The automotive, ICT, and tourism industries also reported relatively high levels of 
regulatory constraints on growth. In the case of the automotive sector, this may be because 
car manufacturers are very large firms and because petrol stations and garages face specific 
constraints on growth from local government regulations. Regulation of the ICT sector 
continues to be almost as controversial as pharmaceutical regulation. The tourism sector 
includes a very diverse range of activities, from transport to catering, and is highly labour-
intensive. These factors probably explain its high score on this indicator.

Time-consuming and troublesome regulations

It is clear that South African firms perceive regulation as a significant constraint on growth 
and increased employment.

However, not all regulations are equally unpopular, and efforts to reduce compliance 
costs need to take this into account and focus on the areas in which firms show most 
concern. Survey respondents were asked about the three regulations that they found most 
time-consuming, troublesome, and costly. These three choices were combined, and the 
results are discussed in this section.

Figure 3.8 gives the rank order of regulations perceived to be most time-consuming, 
troublesome, and costly by firms in the representative sample of 1 140 firms.
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Figure 3.8: All firms: most time-consuming and troublesome regulations
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Taxes emerged as the most problematic set of regulations by far. VAT was cited in 19 per 
cent of responses as the most time-consuming and troublesome regulation. PAYE and other 
SARS regulations were mentioned in 20 per cent of responses. Labour laws were mentioned 
in 12 per cent of responses, and Sector Education and Training Authorities (SETA) and 
Regional Services Council (RSC) levies in 11 per cent. No other issue attracted a mention in 
more than 5 per cent of the responses.

A large part of the perceived troubles associated with tax and related regulations can 
be explained by the costs of complying with tax paperwork, as will be seen in chapter 3. It 
seems safe to guess that firms are not particularly pleased about having to pay tax, but they 
do not object to doing their civic duty. What they do find troublesome is the complexity of 
tax paperwork.

Table 3.2 lists regulations perceived as most time-consuming, troublesome, and costly 
by all South African firms, divided into employment size bands.



The efficiency costs of regulation · 33

Table 3.2: All firms: ranking of troublesome regulations by employment size band

The smallest firms are most critical of labour laws, UIF, and VAT. This is presumably 
because larger firms benefit from economies of scale that provide the capacity to deal with 
these regulations fairly painlessly. On the other hand, large firms are more critical than 
others about the SETAs and training levies, health and safety regulations, the Freedom of 
Information Act, municipal fees and regulations, and employment equity. Likely reasons for 
this are that smaller companies may not have to comply with some of these regulations, or 
may calculate that they run a low risk of being penalised for non-compliance. Since they are 
more visible and perhaps also more inclined to be compliant, larger firms are least likely to 
say that there is nothing that they find troublesome and costly, a response generally limited 
to smaller, less visible operations.

Some of the patterns of responses summarised in table 3.2 are looked at in more detail 
in the figures below.

Rank order of 14 most time 
consuming and troublesome 
regulations: three choices 
combined

Number of employees
Total

n1 108
%

< 5
%

5-9
%

11-49
%

50-99
%

100+
%

VAT 29 28 32 28 16 29

Labour laws 12 17 28 23 16 16

SARS tax admin 18 18 17 19 26 18

UIF 14 17 20 18 7 16

PAYE 12 14 15 14 12 13

SETAs/training 6 8 12 14 14 8

RSC levies 8 7 9 11 9 8

Health and safety 2 4 8 10 14 4

Freedom of information/
transparency 

2 2 3 16 16 3

Municipal regulations 
and charges

7 6 4 4 11 6

Employment equity/
empowerment 

3 4 6 10 19 4

Minimum wage regulations 1 – 2 1 5 1

Registration procedures 3 2 1 – 5 2

Financial Intelligence Act 2 1 2 1 6 2

Industrial/Bargaining Council, 
CCMA, requirements and fees 

1 – 2 – – 1

Others <2%

Nothing 21 17 10 – 1 18

Note: % exceeds 100 because some respondents gave more than one response.
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Figure 3.9: VAT as most troublesome by firm size
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As figure 3.9 shows, VAT continues to be highly troublesome all the way up the employ-
ment size bands, and remains the single most troublesome regulation for all firms except 
the largest. This 2004 data is a useful baseline against which to assess the round of VAT 
reforms announced in the 2005/6 national budget. In chapter 5 we discuss recent govern-
ment initiatives likely to make the VAT system less expensive and troublesome.

A different, but equally interesting, pattern emerges when labour regulations are 
examined in size bands. In figure 3.10, the perceived troublesomeness of labour regulations 
peaks in the ‘fewer than 50’ band, and only falls in the ‘100 or more’ band. The further fall 
as firms get really large again confirms that there are significant economies of scale in regu-
latory compliance. The peak in the ‘fewer than 50’ band is likely to be caused by percep-
tions among firms in that size category that they will face considerably more work related to 
labour regulations if they expand to employ 50 or more people, as well as the fact that many 
of those small firms do not have specialised human resource managers/departments.

Figure 3.10: Labour regulations as most troublesome by firm size
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Figure 3.11 compares perceptions of VAT as the most troublesome regulation in the repre-
sentative sample with how it is perceived in the sectors chosen for a closer look. Here we 
see that VAT is perceived as particularly troublesome in the ICT and clothing and textiles 
sectors, and is seen as far less troublesome by the pharmaceutical and automotive sectors. 
Two possible reasons for this are that the average firm may be larger in the pharmaceutical 
and automotive sectors than in ICT and textiles, or that firms in ICT and textiles tend to do 
more small retail transactions. ICT is a highly promising sector for future growth. Clothing 
and textiles is a sector declining under intense international competitive pressure. Further 
research on why these two sectors find VAT particularly troublesome – and on how to 
reduce these burdens – should be given a high priority.
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Figure 3.11: VAT as most troublesome by sector
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Perceptions of labour regulations also show interesting variations by sector. Firms in the 
automotive sector seem far more troubled by labour regulation than any other group. It is 
not obvious why this should be the case, and well worth looking into in more detail. As 
figure 3.12 shows, labour regulations also stand out as troublesome for the pharmaceuti-
cal sector, which is perhaps even more puzzling than for the automotive industry, since 
pharmaceuticals are typically high-skill and high-tech businesses.

Figure 3.12: Labour regulations as most troublesome by sector
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Table 3.3 ranks the perceived troublesomeness of VAT and labour regulations for all firms 
and for the sectors surveyed in greater detail.
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Table 3.3: Ranking of the perceived troublesomeness of VAT and labour regulations

Avoiding regulation

A powerful way of understanding the nature and impact of the efficiency costs of regulation 
is to ask businesses what things they think are done to avoid the costs of regulation. Rather 
than asking businesses directly whether there were particular strategies they themselves 
employed to avoid compliance, the question was phrased hypothetically. Respondents were 
asked to identify things done to avoid the costs of regulation by ‘businesses like yours in 
general’. This allowed respondents to identify strategies for non-compliance without expos-
ing their own businesses in any way. The answers to this question are illustrated in figure 
3.13.

A significant minority of 35 per cent did not think it possible to avoid regulation. While 
the sincerity of this response cannot be guaranteed, it does seem to show that at least a con-
siderable proportion of South African businesses believe that the regulatory system is fairly 
efficient in terms of monitoring and enforcing compliance. The majority suggested that it 
was possible to find ways to avoid compliance. This did not necessarily involve disobeying 
regulations, however. Over 40 per cent of responses suggested that steps to reduce employ-
ment or curtail business growth would be the most common ways of avoiding complying 
with regulations, by staying below regulatory thresholds or remaining small enough to 
avoid regular audit. Clearly, this represents a significant efficiency cost to the economy as a 
whole.

It is worth highlighting the encouraging finding that bribery was only mentioned as 
a possible way to reduce regulatory costs by one per cent of respondents. Based on this 
evidence, it appears as if the regulatory environment in which formal businesses in South 
Africa operate is a remarkably honest one.

Troublesomeness ranking of VAT and labour regulations

All firms VAT ranks first, labour regulations second

Clothing and textiles VAT ranks first, labour regulations second

ICT VAT ranks first, labour regulations third (Other taxes rank second)

Tourism VAT ranks first, labour third (Other taxes rank second)

Agri-processing VAT ranks second, labour first (UIF ranks first)

Pharmaceuticals VAT ranks fourth, labour second (Other taxes rank first)

Automotive Labour ranks first, VAT fifth (Other taxes rank second)
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Figure 3.13: All firms: ways of avoiding regulatory costs
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As can be seen, firms of all sizes frequently mention choices that would reduce employ-
ment, but the largest firms seem exceptionally prone to reduce employment as a way of 
reducing exposure to regulatory costs. These results are broken down by firm size in figure 
3.14. Here, all responses that would have the effect of reducing employment are combined. 
The responses grouped together include the following: ‘reducing employment’, ‘using part 
time/ad hoc staff’, ‘outsourcing’, ‘mechanisation and higher efficiency’, and ‘limiting wages 
and benefits’.

Figure 3.14:  Avoiding regulatory costs, choices that reduce employment, by number 
of employees
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Figure 3.15 looks in greater detail at the responses of the largest firms. The results indicate 
that these firms consider it possible to reduce their regulatory burden by increasing capital-
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intensity rather than taking on more employees. There is of course nothing unusual in firms 
becoming more capital-intensive as they expand. However, given South Africa’s extremely 
high level of unemployment (about 40 per cent on the more realistic expanded definition), 
it seems particularly undesirable that the regulatory environment, and specifically percep-
tions of the labour regulatory framework, should reinforce this tendency.

Figure 3.15: Firms with 500 or more employees: ways of avoiding regulatory compliance
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Firms say that if they want to avoid regulatory compliance costs they could reduce employ-
ment, limit their growth, try to pay less tax, casualise their staff, and become more capi-
tal-intensive. In other words, red tape compliance costs have the potential to make firms 
behave in ways that damage South Africa’s overall social and economic prospects.

The survey results discussed in this chapter send a simple message: South African firms 
experience regulations (and above all, tax and labour regulations) as a significant constraint 
on their growth and on their plans to create more jobs.

This is not to say that businesses perceive all – or even many – of the costs and require-
ments generated at the interface between state and business as unnecessary or unreasonable. 
Nor does it imply that South African businesses are run by people who believe in complete 
freedom of enterprise and markets. After all, people running firms are also consumers and 
citizens, and will therefore see at least some of the regulatory limitations imposed upon 
them as necessary.

The important question is: Do the benefits of regulation justify the associated adminis-
trative, compliance, and efficiency costs? This is a very hard – perhaps impossible – ques-
tion to answer for all types of regulatory cost across the regulatory system as a whole.

However, in the case of individual regulations, the costs and benefits across various 
interest groups, as well as implications for society and the economy as a whole, can be 
identified more clearly. In the case of compliance costs, it is even possible to get reasonably 
accurate quantitative estimates of their size, as we show in the next chapter.



Chapter 4

The compliance costs of regulation

As noted earlier (see figure 3.1), South African firms rank the ‘state interface’ as the 
second most important constraint on growth, after ‘weakness in the economy/lack of 

demand’. Within this category, the single largest constraint is the pure red tape of regula-
tory compliance (figure 4.1). 

Figure 4.1: State interface: constraints on growth 
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There are two important reasons for looking closely at regulatory compliance costs. First, 
as figure 4.1 shows, these pure red tape costs are a significant constraint on growth and 
employment in their own right. Second, as we argued in chapter 1, reducing the compliance 
costs of regulation is often much less politically challenging than reducing efficiency costs. 

This chapter sets out and analyses the hard data on compliance costs gathered in the 
course of SBP’s regulatory cost survey. For the first time in South Africa, we have quantita-
tive information about how much red tape actually costs businesses. This data is not static, 
and average costs of compliance will vary from year to year. The figures obtained for 2004 
provide a baseline against which to measure future changes in the level of compliance costs, 
across different categories. The data provide us with a clear idea of regulatory compliance 
costs by type of cost, sector, and size of firm. This chapter looks at the compliance cost 
burden on all firms. Chapter 5 looks at the results in six sectors.



40 · Counting the cost of red tape for business in South Africa

Compliance costs for all firms

In order to gather the estimates of regulatory compliance costs discussed here, the owners 
or relevant senior managers of firms in our sample were asked a range of specific questions 
about the direct and indirect costs of complying with regulatory requirements, as well as 
the costs of obtaining external support from lawyers, auditors, and consultants.

Clearly, not all firms comply fully with the regulations applicable to them. However, no 
interviewer, no matter how tactful or skilled, is likely to get an admission that a regulation is 
being ignored illegally. The survey tells us about the overall average cost impacts of regulatory 
compliance for both complying and non-complying firms. These averages therefore apply to 
all the sample companies and not only to firms that are fully compliant with regulations. The 
sample from which our results as presented in table 4.1 are drawn is thus representative of 
the economy as a whole, which contains firms of all sorts from extremely to barely compliant. 
It is also worth noting that, if all firms were in fact 100 per cent compliant, the total cost of 
compliance would be considerably higher. 

Table 4.1:  Average estimated annual administrative, labour, supervisory, and professional 
costs of regulatory compliance

Type of regulation Mean costs 

Company licences (annual) R6 262

Professional fees R3 388

TOTAL R9 650

Tax compliance R15 709

Professional fees R11 589

TOTAL R27 298

Labour and employment R11 735

Professional fees R6 557

TOTAL R18 292

Employment equity/empowerment R5 525

Professional fees R6 835

TOTAL R12 360

Additional regulations R18 866

Professional fees R3 241

TOTAL R22 107

Government information R6 389

Professional fees R2 283

TOTAL R8 672

Local government regulations R5 542

Professional fees R1 253

TOTAL R6 795

MEAN RECURRING COSTS R105 174

Note: Some respondents were unable to break down costs precisely. These costs, amounting to 4,6 per cent of the 

total, were allocated to categories in line with the average for other respondents.
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Average recurring compliance costs per firm, excluding initial registration, were R105 174 
for all sizes and sectors. Figure 4.2 shows that the largest element in this total is tax compli-
ance, followed by the combined category of additional regulations that apply to specific 
kinds of companies. These are followed by labour-related compliance costs. Employment 
equity/empowerment is fourth, followed by annual licences and government information 
(for example, responding to statistical enquiries). 

Somewhat surprisingly, local government requirements accounted for the smallest 
portion of the overall costs. A likely reason for this is a tendency by respondents to focus 
on costs incurred in respect of national-level regulations in their spontaneous responses. In 
the absence of probing, it could be that respondents simply tended not to think about local 
government regulations. In the light of this, a further study of compliance costs incurred 
specifically as a result of local government regulations may be desirable. 

Figure 4.2: All firms: breakdown of recurring compliance costs
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The relative importance of different types of regulation to total compliance costs varies with 
firm size. Table 4.2 gives recurring total regulatory compliance costs and their breakdown 
by regulatory category for each enterprise turnover band. Table 4.3 provides the same 
information by employment size band.
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Table 4.2:  Recurring regulatory compliance costs by type of regulation and enterprise 
turnover band

Percentage distributions of recurring costs

Type of regulation
< R1m

%
R1–5m

%
R5–10m

%
R10–25m

%
R25–100m

%
R100–500m

%
R500m–1bn

%
> R1bn

% 

Annual licences 16,1 11,9 7,9 12,1 5,5 9,8 1,2 6,7

Tax compliance 34,7 45,6 34,9 32,8 31,6 12,1 22,8 11,5

Labour/ personnel 14,7 9,1 15,2 23,7 14,1 24,3 16,2 19,5

Employment equity/
empowerment 

7,1 7,4 12,6 10,3 22,1 14,9 9,7 14,6

Additional regulations 6,1 6,5 9,1 5,8 11,0 22,4 10,8 38,2

Statistical returns 9,2 9,7 8,5 11,4 9,5 12,2 17,2 6,6

Local government 
requirements 

12,0 9,8 11,8 3,9 6,3 4,3 22,2 2,9

 Total 100,0 100,0 100,0 100,0 100,0 100,0 100,0 100,0

MEAN RECURRING COSTS R32 482 R54 766 R66 311 R159 913 R286 109 R675 286 R891 854 R23 142 727

Table 4.3:  Recurring regulatory compliance costs by type of regulation and employment 
size band

Percentage distributions of recurring costs

Type of regulation
< 5
%

5–10
%

10–50
%

50–100
%

100–200
%

200–500
%

> 500
%

Annual licences 13,9 11,5 12,9 9,8 4,2 13,7 7,0

Tax compliance 43,6 39,4 32,0 30,1 27,9 19,3 11,3

Labour/ personnel 10,8 11,8 16,0 22,9 29,5 20,0 19,2

Employment equity/
empowerment 

4,0 9,1 13,0 16,4 15,9 15,6 14,1

Additional regulations 7,0 8,0 6,1 4,7 12,3 6,9 39,0

Statistical returns 7,7 11,0 10,4 11,0 5,3 15,5 6,3

Local government 
requirements 

13,0 9,3 9,6 5,1 4,9 8,9 3,1

 Total 100,0 100,0 100,0 100,0 100,0 100,0 100,0

MEAN RECURRING COSTS R26 506 R62 003 R103 930 R155 048 R299 677 R467 285 R15 975 573

Several patterns emerge from the data summarised in tables 4.2 and 4.3. For instance, figure 
4.3 shows that tax compliance costs are much larger proportions of total compliance costs 
for smaller firms.
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Figure 4.3: Contribution of tax regulations to compliance costs by turnover
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Figure 4.4: Contribution of additional regulations to compliance costs by turnover
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Figure 4.5:  Contribution of labour regulations to compliance costs by employment 
size band
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Tax compliance costs are a relatively more important component of the regulatory burden 
for small firms than for larger ones. ‘Additional regulations’ are by far the largest component 
of regulatory compliance costs for the biggest firms – probably because larger firms are 
more complex, and will therefore be regulated across a broader range of issues, as figure 4.4 
suggests. The contribution of additional – usually sector-specific – regulations to the make-
up of regulatory compliance costs rises slowly, and then more sharply, with turnover. Large 
firms could probably benefit from looking more closely at the makeup of the large number 
of ‘minor’ and ‘specific’ regulations with which they comply, perhaps to help them lobby for 
change, but also to help them rationalise their internal compliance processes.

Figure 4.5 shows the pattern of contributions of labour regulations to total regulatory 
compliance costs by employment size band. The smallest firms seem relatively untroubled 
by labour compliance costs, which is probably appropriate. However, this low percentage 
may reflect the extent to which the smallest firms do not comply with minimum labour 
standards. The sharp increase in the proportion of costs related to labour rules for firms 
in the 50 to 200 employee band is also noteworthy. Does this reflect non-compliance by 
smaller firms, or a sharp increase in the compliance cost burden once firms grow large 
enough to be visible to the authorities, and to formalise their human resources policies and 
procedures? Either way, it appears desirable to try to achieve a less abrupt change in the 
pattern of labour compliance costs between small and medium enterprises.
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Compliance costs are regressive

Figure 4.6: All firms: annual regulatory compliance cost as a percentage of turnover
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Figure 4.7:  All firms: annual regulatory compliance costs per employee by number of employees
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The results presented in figures 4.6 and 4.7 are among the most important in this report. They 
show clearly that regulatory compliance costs are regressive: small firms bear the heaviest 
burden in relation to firm size. Figure 4.6 shows compliance costs as a percentage of turnover 
for each turnover size band. The ratio of compliance costs to turnover drops fairly smoothly 
as firm size increases, from 8.3 per cent in the smallest size band to 0.2 per cent in the largest. 
This pattern reflects the fact that there are economies of scale in regulatory compliance. Cer-
tain basic costs, such as those for licensing or registration, are fixed, and borne by all firms. 
Large firms are better placed to absorb these costs, given their higher turnover.
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In addition, the burden of time and effort associated with meeting regulatory compliance 
requirements is more keenly felt in small firms, where the executive director is often also 
the bookkeeper, form-filler, and even the person who stands in line to submit or collect 
regulatory documentation. Large firms, by contrast, are able to manage compliance costs by 
employing in-house specialists. 

This should not be taken to mean that large firms do not spend a significant amount of 
money on regulatory compliance. In SBP’s sample, the average amount spent by the largest 
corporations was R23 million a year. Also, compliance costs as a percentage of turnover rise 
again for the very largest firms, probably because their activities are so complex.

It is nevertheless a startling fact that average compliance costs per person employed for 
firms with fewer than five employees are ten times higher than for firms with 200 to 499 
employees. Figure 4.7 illustrates this pattern of the declining relative impact of compliance 
costs as the size of firms increases, and the same increase in relative impact among the largest 
operations. 

It may not be possible to flatten or reverse the trend lines in figures 4.6 and 4.7 but it 
should certainly be possible to make the pattern of regulatory compliance costs significantly 
less regressive than it is at present. In order to maintain important minimum standards – for 
instance, health and safety standards – some compliance costs will have to be regressive. 
However, there is no reason in principle why others, such as tax compliance costs, could 
not be designed to be more proportional to firm turnover or employment size. There are 
also many types of regulatory costs, such as registration costs, which could burden small 
businesses relatively – and not just absolutely – less than bigger firms. 

Currently, the seven types of regulation discussed in this report all show a regressive 
pattern. There are, however, some interesting variations within this finding. As figure 4.8 
shows, the red tape costs incurred through compliance with tax-related regulations are 
noticeably more proportional to turnover than regulatory compliance in general.

Figure 4.8: Annual cost of compliance with tax regulations as a percentage of turnover
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By contrast, the annual cost of compliance with labour regulations shows an even more 
regressive trend than the overall pattern, as seen in figure 4.9. Here, the cost of compliance 
by turnover falls 6.7 times between the first and second turnover bands. For all regulation, 
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the comparable figure is 4.6 times. There is also a ‘bump’ in the declining trend for firms 
in the R10 to R25 million turnover size band. While it would be interesting to know more 
about the cause of this, the survey questions, not anticipating such a bump, did not allow 
for probing the reasons behind it.

Figure 4.9: Annual cost of compliance with labour regulations as a percentage of turnover
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Compliance with employment equity and empowerment regulations diverges quite signifi-
cantly from the main pattern. The costs of this form of compliance are not nearly as regres-
sive as those of others, but remain a relatively significant expense for all but the largest 
firms, as figure 4.10 shows. 

Figure 4.10:  Annual cost of compliance with employment equity and empowerment 
regulations as a percentage of turnover
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Figure 4.11 shows the annual cost of compliance with additional – usually sector-specific 
– regulations. Here, economies of scale seem least important, supporting the perception that 
larger and more complex firms face a wider range of regulations. There is a 34 per cent rise 
in the relative cost of additional regulations as firms expand from the R25–R100 million to 
the R100–R500 million turnover band. 

Figure 4.11:  Annual cost of compliance with additional regulations as a percentage of turnover
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Policy-makers and stakeholders looking for ‘quick wins’ may be particularly interested 
in figures 4.12 and 4.13. These show regulatory compliance costs by turnover for annual 
licences and statistical requirements. Since these requirements are purely administrative, 
there is likely to considerable potential for reducing the burden on smaller firms by rethink-
ing what is required of smaller companies, or even just by redesigning forms to make them 
quicker and easier to complete.
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Figure 4.12:  Annual cost of compliance with annual licencing requirements as a percentage 
of turnover
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Figure 4.13:  Annual cost of compliance with statistical requirements as a percentage of turnover
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The complexity of compliance

South African firms make extensive use of external professionals to help them comply with 
regulations. Overall, an average of 33 per cent of the cost of complying with regulations is 
spent on professional assistance. It seems a safe assumption that the use of external profes-
sionals, as opposed to in-house resources, is a useful rough indicator of the complexity of 
regulatory compliance. Figure 4.14 presents the percentages of compliance costs due to the 
use of professionals by type of regulations.
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Figure 4.14:  Percentage of compliance costs due to professional assistance by type 
of regulation
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Equity and empowerment regulations clearly stand out as requiring the most support by 
outside professionals, followed by taxation and initial registration. The proportion of the 
compliance costs spent on professionals in meeting empowerment regulations will probably 
fall over time as these regulations become more familiar. However, the gap to close com-
pared with other types of regulations is very large. It remains to be seen whether unfamiliar-
ity with these regulations is the main or only reason why firms rely so much on external 
support in this respect.

The legacy of apartheid has left South Africa with complex challenges in a number 
of spheres. Among these challenges, labour market inequalities have received particular 
priority. In an effort to address the issue through regulatory intervention, the government 
has introduced employment equity and empowerment regulations which are specific and 
unique to this country. While these regulations are necessary to address historically created 
problems, they nonetheless impose considerable costs on the economy. The complexity and 
pervasiveness of these regulations ensure that businesses incur significant costs in comply-
ing with them. Given the burden imposed under the equity and empowerment provisions 
and given the political importance of these regulations, there is a strong case for reviewing 
regulations in other areas, with a view to reducing overall regulatory costs in order to keep 
South African firms competitive.



Chapter 5

Compliance costs by sector

In order to develop a better understanding of regulatory costs within specific areas of the 
economy, SBP selected six socio-economically important sectors for further study. These 

sector-specific surveys make it possible to compare the results from the sector samples with 
the main sample representing all formal enterprises in South Africa. The sectors chosen for 
this purpose were: 

the automotive sector;
agri-processing;
clothing and textiles; 
information and communications technology; 
pharmaceuticals; and 
tourism. 
In this chapter, we make two comparisons per sector. First, we look at the makeup 

of compliance costs by sector. Second, we compare the pattern of compliance costs by 
turnover in each sector with the overall pattern presented in the main sample. These two 
comparisons raise interesting questions about each sector, and suggest areas for further 
research into how compliance costs might be reduced or at least made more equitable. 

The automotive sector

The automotive industry was selected for a specific study on the basis of its characteristics 
as a technologically advanced, strongly unionised, and export-oriented industry, operating 
subject to internationally determined regulations and standards.

The industry is made up of four major segments: vehicle assembly, component manufac-
turing, tyre manufacturing, and retail / service. The South African market for new vehicles is 
about 350 000 a year, of which 232 000 are cars. In 2001 it was estimated that South Africa 
had 5,8 million vehicles in use, accounting for nearly a third of all vehicles in Africa. 

The automotive industry employs about 280 000 people. Of these, 3 per cent work in 
tyre manufacturing, 12 per cent in assembly, 21 per cent in component manufacturing, and 
64 per cent in trade and services.1 The industry is characterised by a strongly unionised 
workforce.

From a global perspective, the local production of vehicles is small, ranking 18th 
overall and accounting for less than 0,7 per cent of global production. Even within South 

•
•
•
•
•
•
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Africa, production is a relatively small proportion of the industry, while trade and services 
accounts for a large proportion of activity. There are currently seven original equipment 
manufacturers assembling vehicles in South Africa, as well as 150 firms manufacturing 
components.

While the industry is still a net consumer of foreign exchange, exports currently 
account for nearly 35 per cent of its revenue. International trade has grown substantially 
since 1995, when South Africa reduced import tariffs. South African firms operate within an 
organised global industry, with international original equipment manufacturers influenc-
ing production and buying on a large scale, making South Africa’s relatively small industry 
somewhat vulnerable to the strategic shifts of multinational firms.

Figure 5.1 compares the makeup of recurring regulatory compliance costs in the 
automotive sample with those in the representative sample.

Figure 5.1: Recurring compliance costs: main sample and automotive sector
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Strikingly, regulatory costs associated with employment equity are a much larger propor-
tion of the total in the automotive sector than in the general sample. Possible reasons for 
this are that automotive firms tend to be larger than firms in general, and that the empow-
erment charter for the petroleum and liquid fuels industry has been in operation since 
November 2000, making it one of the longest-established charters. 

Another large difference between the samples is that additional and industry-specific 
regulations make up a relatively small proportion of regulatory costs for the automotive 
sector. This finding seems surprising at first sight since both the retail and the automotive 
manufacturing sectors are subject to extensive regulation. However, many South African 
automotive firms are already meeting higher standards than those imposed by the South 
African authorities. In some cases, this is because they are owned by or are partners of 
multinational firms which have a uniform set of standards for all their subsidiaries. These 
standards are set in relation to European Union and United States requirements. In other 
cases, it is because South African automotive firms are strongly export-oriented, and must 
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comply with internationally determined standards in order to be globally competitive. 
For these reasons, firms may meet many South African standards as an integral part 

of their operating procedures, and would therefore not report these as regulatory costs. As 
more South African firms become further integrated into international systems of produc-
tion, there may be significant compliance and administrative cost savings to be made by 
reviewing the interface between national and international regulatory obligations. Where 
appropriate, efforts could be made to harmonise local requirements with international regu-
lations. Existing compliance costs should also be reviewed to ensure that, as far as possible, 
local firms have a competitive advantage. It may also be possible to streamline compliance 
requirements through standardised reporting and auditing processes. 

Figure 5.2:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and automotive sector 

��
���

��
�

�
��
��

��
��

��
��

��
�
��

��
�

��
��

��
��

�

��
��

��
��

��

��
��

�
��

��
��

��
��

�
��

��
�

�
��
��

�

��

���

���

���

���

���

���

��

��

��

��

���������� �����������

Regulatory compliance costs in the automotive sector exhibit the now-familiar regressive 
pattern, but with exceptionally high compliance costs for the smallest firms, and with 
regulatory costs remaining above the ‘all firms’ average for all firms with turnovers under 
R25 million. One possible reason for this pattern is discussed in box 5.1.

Agri-processing

The agri-processing industry has a strong export focus. It employs 183 000 people, repre-
senting 13 percent of total manufacturing employment. 

Food production and processing were sheltered behind a rigid system of price controls 
and tariff protections during apartheid. Since the removal of these protections South Africa’s 
formal food processing sector has become much more sophisticated, and is now globally 
competitive. The South Africa-European Union free trade agreement has been instrumental 
in providing new market opportunities for South African agri-processing firms; the sector 
now contributes around 10 per cent of South Africa’s exports. The fruit canning industry, 
for instance, now exports over 80 per cent of its production.2
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Box 5.1: The benefits and costs of the Motor Industry Development Programme

The most significant developments within the South African automotive industry in recent years 
have been prompted by the Department of Trade and Industry’s Motor Industry Development 
Programme (MIDP). The MIDP creates import duty credits for firms exporting components or vehicles 
from South Africa. Firms are now assembling larger quantities of a single model and using the 
credits generated from their exports to import other models. This has led to greater efficiencies 
within local assembly, and to more exports. The MIDP programme has often been heralded as a 
particularly successful industrial development model; in other words, this is a set of regulations 
with very significant benefits.

But the MIDP also creates regulatory costs. Firms seeking to utilise South Africa’s MIDP credit 
system are required to file declaration of origin forms for all inputs and components. This form 
– the DA 190 declaration – is filed on a quarterly basis with the DTI. With more than 20 000 compo-
nents going into a single motor vehicle, the amount of time spent completing forms is significant. 
According to one participant in an SBP focus group with the industry, ‘Every single item in the bill 
of materials of a component or car has to be traced “back to import”, or to when it was “dug out 
of the ground”, and DA 190 declarations must be made at each point along the supply chain.’ An 
additional complication is created by the fact that MIDP import credits are only valid for 12 months 
from date of issue. 

The large manufacturers usually employ a team of people to manage DA 190s received from 
suppliers, and to submit the relevant documents to the DTI. This is clearly an acceptable cost to a 
large firm which is simultaneously enjoying major benefits from the MIDP. 

It is much less clear, however, that the MIDP burden is reasonable for smaller firms and firms 
that do not export, but are required nonetheless to complete DA 190 forms for their clients. For 
a medium-sized component manufacturer, it is common for managers to spend five days every 
quarter compiling the required documents. 

The benefits of the MIDP probably outweigh its costs. However, the compliance costs of the 
system may not be equitably distributed. 

This is one possible explanation for the shape of the ‘automotive’ line in figure 5.2, but more 
detailed research on the compliance costs of regulation to the automotive industry would be 
required to fully understand the pattern. 

The formal agri-processing sector operates within a very complex system of industry-
specific regulations. There are currently 29 sets of regulations related to food safety. These 
apply across the entire value chain and include everything from the use of pesticides on 
produce to storage and transport conditions for perishable products. These regulations are 
administered by the national Department of Health, provincial Departments of Health, local 
authorities, the national Department of Agriculture, the South African Bureau of Standards, 
and various other authorities, including the Perishable Products Control Board, and the 
South African National Accreditation System (SANAS). In 1994 South Africa joined the 
Codex Alimentarius Commission (Codex), a global organisation that develops food stand-
ards to ensure consumers’ health and fair practices in food trade. South Africa currently has 
19 Codex committees.3

One of the most important outcomes of South Africa’s membership of Codex has been 
regulations requiring that agri-processors implement the Hazard Analysis Critical Control 
Point (HACCP) system. HACCP seeks to identify hazards associated with all stages of food 
production, processing, or preparation; assess the related risks; and determine where and 
how control procedures will be effective. Firms required to be HACCP-accredited need to be 
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externally certified by an agent approved by SANAS. The government may also request import-
ers of food to produce documents proving that products have adhered to HACCP principles 
and have been certified as such. Further, the government is currently introducing traceability 
requirements for food handlers, which requires food to be traceable from consumers all the 
way back to primary products. This ‘farm to fork’ approach involves detailed documenta-
tion of every stage of the process. While it is not yet clear how far the government will go in 
requiring the whole industry to comply with traceability, in 2005 food exporters will need to 
put procedures in place to enable products to be traced in this way.4

For all these reasons, it is hardly surprising that figure 5.3 shows that additional regula-
tions account for a third of the industry’s compliance costs – a higher proportion than in all 
the other sectors considered here. 

Figure 5.3: Recurring compliance costs: main sample and agri-processing sector

��
���

��
��

��
��

��
���
��
��
��

��
��
��
�
��
��
��
�

��
��

��
��
��
�
��
��

�
��

�

��
��
��

�
��

���
��

���
��

��
��

�
��
�
��

�

��
��
���

��
���
��

��
��
��
��

�
��

��
��

��
���
��
��
�
��
��
�

��
��
���

��
��
��

��
�

��
��

��
���

��

��

���

���

���� ���������������

���

���

���

���

��

By contrast, the pattern in figure 5.4 is surprising. Compliance costs as a percentage of turn-
over for agri-processing firms closely track the costs in the representative sample, and even 
fall slightly below it for firms with turnovers between R5 and R25 million. Participants in the 
SBP focus group on the sector suggested that ‘enforcement is the weakest link’ in the regula-
tory system. The incongruous pattern represented in the graph may therefore reflect relatively 
high levels of non-compliance. Our survey did not examine this issue in any depth, and 
further research would be required to develop a proper understanding of this result. 
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Figure 5.4:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and agri-processing sector 
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Box 5.2: How to regulate the street vendors? 

The difficulty of regulating appropriately across South Africa’s ‘two economies’ is starkly illustrated 
by the case of informal agri-processing and food vending. Street vendors enjoy a steady clientele 
who are attracted by low prices and accessibility rather than by pristine hygiene standards. It is 
difficult to enforce regulations on this sector, and peri-urban and rural areas are particularly difficult 
to monitor. Many local authorities do not have adequate enforcement capacity. Vendors are highly 
dispersed and may also move around, making monitoring and enforcement efforts labour-intensive. 

While there may be a perception that informal traders provide low-quality goods and pose 
potential health risks, research by the Department of Health has found that they are generally safe, 
probably because high turnover of goods ensures freshness. 

However, some larger firms resent the fact that, while they are required to implement increas-
ingly tough systems, informal businesses are left untouched by regulation. 

The benefits of regulations associated with food safety are widely recognised. It is not clear, 
however, whether the current regulatory framework is appropriate, given the hugely different types 
of operations within the sector. 

Another important question is whether the regulatory environment for agri-processing 
suits an industry such as this, with a large informal sector. There are no easy answers. On 
the one hand, it would almost certainly be unwise to lower food safety standards. On the 
other hand, the existence of ‘two economies’ in this sector creates undesirable anomalies.
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Clothing and textiles

Clothing and textile manufacturing are historically important employers in South Africa, 
and remain important to the economy. However, they are under intense and increasing 
pressure from international competition, and are currently the subject of considerable 
media interest and political debate. Firms in these sectors rate ‘labour problems,’ ‘weakness 
of the economy/lack of demand’, and ‘undercutting by cheap imports’ as the most important 
constraints on their growth. 

Figure 5.5 compares the makeup of recurring regulatory compliance costs in the cloth-
ing and textile sample with those in the main representative sample.

Figure 5.5: Recurring compliance costs: main sample and clothing and textile sector
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Labour compliance costs make up a relatively small proportion of the total regulatory 
cost burden. This result seems surprising, given that the clothing sector is highly labour-
intensive, and that these firms report labour problems as the biggest constraint on their 
growth. This seems to indicate that ‘labour problems’ are understood mainly as being about 
labour disputes rather than the compliance costs associated with the regulations. The sector 
is highly unionised, and labour relations are under additional strain as a result of declining 
employment 

Costs associated with local government regulations are more than double the national 
average. Informants within the sector suggest that this can be explained by the fact that the 
clothing industry is closely linked to the retail sector, and that local government regulations 
have a greater effect on retail businesses.
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Figure 5.6:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and clothing and textiles
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This is the least regressive pattern of compliance costs in the study. In fact, as can be seen, 
compliance costs as a percentage of turnover actually rise as firm size expands from R10 to 
R100 million in turnover. 

Clothing and textile firms are currently experiencing considerable difficulties as a 
result of international competition. In addition, South Africa is committed to increasing 
trade freedom in this sector. This has resulted in substantial regulatory challenges specific 
to the clothing and textile industries. The government’s policy choices are limited by its 
commitment not to indulge in a ‘race to the bottom’ by, say, exempting the sector from the 
statutory minimum basic conditions of employment. Since most competition in this sector 
originates in countries where wages are extremely low, this approach would be unlikely to 
succeed anyway. The question regulators need to ask is how the regulatory environment 
might be changed to improve the prospects of these declining industries.

It might be useful to look more closely at why the sector’s regulatory costs are higher 
than the national average in the central turnover size bands, and to see whether any of these 
can be reduced. Perhaps the costs of complying with the requirements of the Duty Credit 
Certificate Scheme (DCCS) – a programme similar to the MIDP for the automotive industry 
– could be reduced. This would be helpful to larger firms, and might also make the DCCS 
more accessible to smaller enterprises. SBP’s research suggests that the DCCS’s training and 
restructuring requirements may have excluded smaller and more vulnerable firms from 
applying for import credits under the scheme.5

There is also another possibility: one that will surprise those who think that all regula-
tions are ‘red tape’; we examine it in box 5.3.
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Information and Communications Technology

At present, the two main components of the ICT sector are telephony and value added 
network services (VANS), which provide access to the internet. The technology employed 
in this sector continues to change rapidly, and the distinction between telephony and VANS 
is now starting to blur. The telecommunications sector has been radically transformed over 
the last ten years. In 1992 it contributed less than 2 per cent to GDP; it is now estimated to 
contribute more than 6 per cent. The development of two, and then three, cellular networks 
for mobile telephony has been a spectacular success. The number of mobile subscribers 
stands at more than three and a half times that of the fixed-line network operated by 
Telkom: 18 million cellphone users, and 4,9 million fixed lines. The independent VANS 
market (excluding Telkom) is estimated to be worth R1,23 billion, and to be growing at a 
compounded rate of 11,9 per cent a year.6

Despite the success of the mobile phone operators, the market is still dominated by a 
single firm. Telkom has traditionally been the dominant force in ICT in South Africa, for 
many years as a public sector monopoly. Since the passing of the 1996 Telecommunications 
Act, the government has followed a ‘managed liberalisation’ policy. It wants this process 
to culminate in a Convergence Act that will permit competition in almost every part of the 
sector. Managed liberalisation has often been highly controversial, complex, and slow – a 
second fixed-line network has yet to begin operating, and it remains unclear whether VANS 
will be permitted to build their own networks independent of Telkom. For these reasons 
– and due to its sheer size – Telkom continues to dominate the ICT market and to make 
near-monopoly profits. Costs throughout the sector continue to be strongly influenced by 
Telkom, and the company, for the moment, remains the only land-line provider. 

Box 5.3: Can regulation help a declining industry?

A quick answer to this question might be: ‘Yes, just reintroduce high import tariffs.’ This would 
be difficult under South Africa’s international obligations, and it might also disadvantage clothing 
retailers and consumers. Furthermore, different subsectors are unlikely to agree on what the tariff 
regime should look like. The textile industry would like to see more protection against imported 
fabric and lower tariffs on imported fibres. Clothing manufacturers call for lower tariffs on fabric, 
and greater protection against imported clothing.

All focus group participants in the sector agreed that the biggest problem facing all of them was 
undercutting by illegal importers. Stricter enforcement of the regulations against illegal imports could 
buy the sector enough time to restructure – or at least provide a buffer period to help manage its 
decline. A regulation simply requiring that all garments be labelled with their country of origin – and 
that only genuinely local products could use the ‘Proudly South African’ mark – may also help.

Respondents suggested that many local firms with factories in rural areas did not comply with 
the determinations of the industry bargaining council. There was a strong sense that competitive 
pressure on urban-based industry could be reduced if regulations were more effectively enforced 
across the board. 

In a sector where international competition creates significant potential for employee exploita-
tion as a means of regaining a competitive edge, and illegal imports undercut local production, the 
value of regulation is clear. However, the strong message from our survey respondents was the 
need for improved enforcement. An impartial and rigorous approach to monitoring and enforce-
ment has the potential to make a significant positive impact in this troubled sector.
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Figure 5.7: Recurring compliance costs: main sample and ICT
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As can be seen in figure 5.7, employment equity and empowerment regulations are a much 
higher proportion of the total regulatory burden on ICT firms than on firms in the repre-
sentative sample. The prominence of employment equity and empowerment regulations 
is perhaps a result of Telkom’s domination of the market, and its strong influence over 
the supply chains of other firms in the sector. The government continues to be a major 
shareholder in the company, and Telkom has been a leader in promoting black economic 
empowerment. 

Additional, sector-specific regulations are a much lower proportion of compliance costs 
than in the main sample. Given that the ICT sector is actually subject to a wide range of spe-
cific regulations administered by a sector regulator, ICASA, this result is a little unexpected, 
and may be the result of spontaneous responses not taking into account less obvious regula-
tory requirements.
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Figure 5.8:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and ICT
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Figure 5.8 shows that ICT firms with turnovers of more than R1 million a year face a pattern 
of compliance costs very similar to that of all firms. However, the smallest ICT firms in SBP’s 
sample appear to bear an extraordinarily high level of regulatory compliance costs. This 
result could well be influenced by the small sample size, and a closer look at the sector 
using a larger survey could well show a more normal pattern. The sample could also have 
included a few small firms that have made particularly concerted efforts to comply with 
all the regulations applicable to the sector. The difficulties experienced by small firms in 
this regard were voiced by one of our respondents, who commented: ‘If I had to do this all 
again, there is no way that I would comply with all the regulatory requirements around. 
There are simply too many, and there’s no point. The goalposts keep on changing. It’s 
simply not possible to comply with everything.’

Pharmaceuticals

South Africa’s pharmaceutical industry is neither very large, nor does it make a huge 
contribution to overall economic activity. We selected it as a sector study because it is one 
of South Africa’s prestige industries (few ‘developing’ countries have a pharmaceuticals 
industry capable of manufacturing new products), and also because it continues to be the 
subject of controversial regulatory developments. 

The South African pharmaceutical industry has sales of around R13,2 billion a year, and 
accounts for about 0,6 per cent of GDP. It employs about 50 000 people.7

It is regulated in terms of the Medicines and Related Substances Act, 1997, as amended, 
the Pharmacy Act of 1974, as amended, and the National Health Act, 2003, which requires 
that a ‘certificate of need’ be granted before a new pharmacy can be opened. The manufac-
turing of pharmaceuticals is highly regulated in South Africa, as in most other countries 
with such a capacity. 
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In 2004 regulations under the Medicines Act introduced price controls on medicines. 
Industry groups argued that if the regulations came into force in that form, 25 per cent of 
current pharmacies were likely to go out of business.8 On this basis, industry groups initi-
ated a legal challenge to the regulatory proposals. At the time of writing, the issue was still 
unresolved. 

Figure 5.9 shows that additional sector-specific regulations make up a somewhat larger 
proportion of total regulatory costs for this sector than for South African firms in general. 
Annual licence costs are also much higher. In fact, a significant proportion of this annual 
licence cost can be described as sector-specific, since both pharmaceutical manufacturers 
and retail pharmacies are required to pay annual ‘retention fees’ for licenses to manufacture 
and distribute medicines. 

Figure 5.9: Recurring compliance costs: main sample and the pharmaceutical sector
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Figure 5.10:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and the pharmaceutical sector
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Figure 5.10 shows a particularly interesting pattern, and is worth a close look. As might be 
expected, regulatory compliance costs as a percentage of turnover are higher in the phar-
maceutical sector than the average for firms of all sizes except the very largest. The ‘bump’ 
in the relative cost of compliance for firms in the R25 to R100 million size band may well 
arise because this group contains the smaller manufacturers and distributors. These would 
be more complex operations than retail pharmacies, but would still be too small to be able 
to support the in-house regulatory expertise available to most larger manufacturers. Retail 
pharmacies bear very large compliance costs – around 20 per cent of turnover for the small-
est concerns, and around 5 per cent of turnover for pharmacies that turn over between R1 
and R5 million a year.

Much of this cost burden is essential to protect consumers against the grave risks 
associated with taking low-quality – or simply incorrect – medication. It would therefore be 
unrealistic and unwise to try to bring these costs too close to the national average. Box 5.4 
looks more closely at some of these regulations.
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Tourism

Since the advent of democracy in South Africa, tourism has grown rapidly and is now a very 
important sector of the economy. In 2003 foreign direct spending on tourism injected R53,9 
billion into the economy, a 10 per cent increase over the previous year. Tourism employs 
around 512 000 people – nearly 30 per cent of manufacturing employment, and 4,2 per 
cent of total employment.9

Despite the growth and apparent robustness of the tourism sector, local and interna-
tional studies show that South Africa is not particularly competitive as a destination. Expen-
sive air fares, an overconcentration of accommodation at the luxury end of the market, and 
a rise in prices caused by the recent strengthening of the rand limit the country’s appeal to 
the broader tourist market. 

The costs of compliance appear to be felt more heavily in this sector than in the main 
sample, or the other five industries surveyed. Figure 5.11 compares the makeup of recur-
ring regulatory compliance costs in the tourism survey with those in the representative 
survey.

Box 5.4: Are all these regulations really necessary?

A community pharmacy has to be licensed by the Department of Health, have facilities approved 
by the SA Pharmacy Council, and be noted in a register held by the Medicines Control Council. New 
proposals will also require these pharmacies to acquire a Certificate of Need issued by the Depart-
ment of Health.

Community pharmacies are required to keep records of all medicine transactions for products 
above ‘Schedule 1’. Sales of medicines such as opiates, dependence-producing substances, and 
the like have to be entered in a separate register, which has to be reconciled by the pharmacist 
on a quarterly basis. The pharmacy must monitor ambient temperatures in the pharmacy and the 
dispensing fridge where temperature-sensitive products such as vaccines are stored. Types of light-
ing and floor and working surfaces are also specified. 

Records of prescriptions and purchase orders must be retained on the premises for a minimum of 
five years.

Clearly, most of these regulations are essential – but this list also suggests that there is at least 
some room to reduce regulatory compliance costs. Why, for instance, are multiple registrations 
required? Could not one authority be responsible for registering pharmacies? Why must records be 
retained on the premises for five years? Doesn’t modern information technology offer opportunities 
to create cheaper, more secure, and more accessible centralised records?

As can been seen from figure 5.10, smaller pharmacies already face high regulatory costs. The 
regulatory proposals currently being disputed in the courts will introduce further expensive require-
ments if they are upheld. 

There appears to be a strong case for a retrospective review of existing regulations, aimed at 
simplifying and/or abolishing those regulations likely to be supplanted or made unnecessary by any 
new regulatory developments.
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Figure 5.11: Recurring compliance costs: main sample and tourism
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There are two significant differences between the pattern for regulatory compliance costs in 
the tourism sector and that found in the sample of all firms. First, tax compliance costs are 
relatively large, perhaps because a high proportion of firms in the sector are retailers, and 
therefore have a particularly large burden of VAT compliance. Second, the costs of ‘addi-
tional’ regulations are a relatively minor part of the regulatory burden for tourism com-
panies. This may be accounted for by the fact that tourism is a very diffuse sector without 
highly specific regulatory obligations of the sort borne by more specialised manufacturing 
sectors such as agri-processing or pharmaceuticals. 
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Figure 5.12:  Annual regulatory compliance cost as a percentage of turnover: main sample 
and tourism
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Regulatory compliance costs as a percentage of turnover are higher in tourism than in 
any of the other sectors surveyed. As figure 5.12 shows, compliance costs are higher than 
average across all size bands in which tourism firms were surveyed. There is also a large 
increase in compliance costs as a percentage of turnover as firm size increases to R10 mil-
lion. To understand the reasons behind this pattern would require further research. A likely 
explanation is that bigger tourism firms are complex operations engaged in a wide range of 
activities, each with their own specific compliance requirements. 

Tourism is close to being an ideal economic sector from a developmental perspective: it 
is growing fast, it is labour-intensive, it is a significant earner of foreign exchange, and often 
contributes to the wellbeing of the environment and to biodiversity. For these reasons, a 
high priority should be placed on finding out why regulatory compliance is more expen-
sive for tourism companies than for South African firms in general. It is also important to 
understand why, in this sector, regulatory compliance costs rise so markedly as turnover 
increases to R10 million. 

Comment on the sector results 

As these results show, there is a great deal of sector-specific regulation that raises costs for 
firms in particular industries. The sector specific surveys are a pioneering investigation, 
and further, more detailed work would be useful. There is a need to probe these sectors 
in greater depth than was possible in the context of a general survey. Areas for further 
investigation include additional regulations not covered in our survey, and the occurrence 
of regional variations. In addition, it would be useful to give further thought to the shape of 
the different sectors, since the size bands appropriate for analysis may differ from one sector 
to another. 

The information gathered in these sector surveys, and the potential for further work in 
this area, demonstrate the importance of sector studies in other industries. Government, 
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stakeholder groups, and sector associations are all likely to benefit from better information 
in this regard, and should undertake further investigations of this sort. 

In various sectors, we have seen that firms have to comply with international as well 
as South African regulations. The compliance costs of international regulations are out 
of South Africa’s control, but this makes it even more important to try to keep compli-
ance costs associated with national regulations as low as possible, in order to improve our 
international competitiveness. 

Endnotes



Chapter 6

Regulation and the informal economy

The results considered so far have not included the informal sector. While it might be 
assumed that the informal sector, operating as it does outside the regulated economy, is 

unaffected by regulation, we will argue that this is by no means the case.
SBP commissioned a special in-depth survey of 150 informal enterprises to learn more 

about the ways in which regulations affect informal businesses. Since informal sector busi-
nesses are not listed in business directories, the sample had to be built up by ‘snowballing’ 
– that is, by approaching informal sector entrepreneurs and asking them to identify others. 
The survey was done in areas throughout South Africa where the informal sector is active. 
The survey sample aimed to include some firms excluded from the main sample because of 
their semi-formal status, but it mainly comprised completely informal street-level operations.

This chapter begins by discussing the general features of the informal economy, and shows 
that most informal entrepreneurs are genuine entrepreneurs who would prefer to continue 
running their own businesses even if offered a formal sector job. It goes on to look at the various 
kinds of costs incurred by informal sector entrepreneurs as a result of non-compliance with 
regulations. It concludes by arguing that regulatory reforms to lower the burden of compli-
ance costs and to reduce the efficiency costs of regulation would be of considerable benefit to 
informal businesses by lowering the barriers to entry to the formal economy. This could help to 
create opportunities for entrepreneurs to grow their business and expand their markets, and, in 
the longer term, help to narrow the gap between the first and second economies.

Informal entrepreneurship and employment

In South Africa, about 1,8 million people and about 1 million businesses operate outside the for-
mal economy.1 It is often said that informal entrepreneurship is largely a response to unemploy-
ment. This means that the informal sector should be dominated by ‘survivalists,’ who eke out a 
living as micro entrepreneurs, but who would prefer a formal sector job if one were available.

It is certainly true that most informal sector firms in our sample were very small: their 
median reported annual turnover was only R8 482. Of businesses surveyed, 51 per cent 
were one-person enterprises. Their median period of existence was roughly 3,5 years – an 
indication that informal operations tend not to become well-established.

The conventional wisdom is therefore half-right: life in the informal sector is often inse-
cure and does not usually generate an adequate income. However, the conventional wisdom 
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is also half-wrong. Some informal sector businesses are quite substantial. Eight per cent 
of our respondents were achieving annual sales of R50 000 or more, and 3 per cent were 
achieving sales of R100 000 or more. Half the businesses in our survey employed between 
one and five people in addition to the entrepreneur.

Most importantly, only 43 per cent of respondents said they would prefer to find a 
permanent or regular job – or, to put it more strongly, 57 per cent of informal entrepre-
neurs would prefer to remain in the informal sector rather than take a formal job if one 
were available. For these respondents, work in the informal sector represents not only a 
livelihood but a career choice.

Money does not seem to be a primary motivation in this choice. The median gross 
income of those who would prefer a formal sector job was R9 166 a year, 10 per cent more 
than the annual median gross income of the committed entrepreneurs, which was R8 295. 
Among the committed entrepreneurs, 56 per cent said that their businesses were growing, 
compared to 36 per cent of survivalists. The ‘survivalists,’ the people who would prefer a 
formal sector job, may have higher income expectations, and may be less satisfied with their 
business performance for this reason. As one would expect, the committed entrepreneurs 
have been in operation longer than the survivalists, although the difference is small: a 
median of four years rather than three.

The informal sector is not at present a major route out of poverty. But it is a reservoir 
of entrepreneurial energy and experience that could and should be harnessed. Further-
more, the high level of unemployment in South Africa makes it imperative to support 
entrepreneurial activity as far as possible, including finding ways to ease barriers to growth 
and formalisation. Clearly, several types of intervention are required if the sector is to 
fulfil its potential, including various forms of direct support and training. We will argue 
that changes to the regulatory system are likely to be an important way of bringing about 
improved opportunities for informal entrepreneurs.

Regulatory costs to the informal sector

By definition, the informal sector is excluded from most of the regulatory system. But this 
certainly does not mean that it is unaffected by it. While a minority of informal businesses 
do face some conventional regulatory costs from licensing, the major costs of regulation to 
informal business are the costs of non-compliance.

These non-compliance costs are incurred as a result of not being within the regulatory 
system. Like the compliance and efficiency costs of regulation to formal firms, non-compli-
ance costs are of two types: quantifiable non-compliance costs, and the efficiency costs of 
informality. We start with a quick look at license costs before discussing the major costs of 
non-compliance in more detail.

Licence costs
Eighteen percent of informal businesses in our sample were in fact semi-formal in the sense 
that they have paid a local authority for a street trading license. The overall median annual 
cost of these permits was R225, or 2,6 per cent of median gross income in the informal 
sector. Sixty-two per cent of respondents said that they could get these permits within one 
day. Most of the remaining respondents believed they could obtain them within 30 days. A 
small number of long waiting times reported by a few respondents drove up the mean time 
taken to 13,9 days. In over 60 per cent of cases, entrepreneurs needed to obtain the permit 
only once, and no annual renewal was required.
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Quantifiable non-compliance costs
The sample was asked whether or not officials had interfered with their operations in any 
way. Twenty-eight per cent indicated that this had occurred. Of those, 62 per cent had had 
stock confiscated or destroyed, 19 per cent had been prosecuted and fined, and 17 per cent 
had been ordered to close or move on. We asked respondents to estimate the costs of this 
interference: the median estimated cost of interference was R652 per occasion. Twenty-one 
per cent of respondents had experienced non-compliance costs of more than R1 000.

Eighteen percent of the sample claimed that they had been exposed to pressure to pay 
bribes in order to be allowed to continue operating or to avoid prosecution. The median 
bribe payment was R225. Seven per cent of the sample had paid bribes of more than R1 000. 
Given the small gross income of the operators (a median of just more than R700 a month), 
the impact of these bribes on those affected must be very serious.

Attempts to quantify the costs of non-compliance are made more difficult by the fact 
that respondents could not accurately recall the dates of interference and bribes; however, 
bribes and the confiscation of goods generally seemed to occur about once a year. A bribe 
will satisfy the official in question for a year, and informal sector operators are unlikely to 
risk confiscation of stock more than once a year – few will immediately resume trading in 
the same kind of place after confiscation. We therefore assume that the costs specified in 
this section are roughly annual.

The costs of regulatory compliance by way of paying for permits, when added to the 
monetary costs of non-compliance, come to 4,5 per cent of the estimated mean gross 
income of the informal sector sample as a whole. This percentage actually exceeds the costs 
of compliance for all but the smallest formal sector companies.

Efficiency costs of informality
Relatively few informal business people explicitly listed ‘red tape’ as a barrier to expansion 
or taking on more staff. Only ten per cent of respondents said that official interference, 
harassment, and red tape prevented them from expanding, while 4 per cent said red tape 
discouraged them from hiring more staff.

Perceptions aside, it is a fact that formal status is needed for fuller access to credit, sup-
plies, markets and secure premises. As figure 6.1 shows, the informal sector entrepreneurs in 
our sample are well aware of the advantages associated with becoming a formal enterprise.

Figure 6.1:  Advantages of registering as a formal business as perceived by informal 
entrepreneurs
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Almost half of the sample – 45 per cent – was considering registration, but clearly both the 
current size of their firms and the perceived disadvantages of registration weighed heavily 
against it. Figure 6.2 shows what these perceived disadvantages were.

Figure 6.2:  Disadvantages of registering as a formal business as perceived by informal 
entrepreneurs
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Among the perceived disadvantages cited by respondents were ‘taxes’ (36 per cent), costs 
in relation to rewards (22 per cent), the ‘costs of official oversight’ (16 per cent), and ‘red 
tape’ costs (7 per cent). As these results indicate, informal entrepreneurs probably have 
a very clear idea of what it would be like to operate in the formal sector. They know that 
registration would make them liable for regular submission of a range of unfamiliar forms 
(compliance costs), that they would have to pay taxes and meet specified quality standards 
(efficiency costs), and that they would have to subject their businesses to the possibility of 
inspection and audit.

Regulatory reform for the informal sector

Finding ways to support informal sector entrepreneurs is a difficult and complex policy 
issue. The sector buzzes with energy. It provides income to a substantial proportion of 
South Africa’s population, and supports some of the poorest people in the country.

However, a large informal sector also provides unfair competition with formal sec-
tor firms, and contributes to a heavier tax burden for individuals and registered firms. 
Its products and services are not subject to minimum standards, and may put consumers 
at risk. Employees in informal enterprises are almost certainly more likely than formal 
employees to be exploited or deprived of statutory benefits.

An additional complication is that direct support to very small and informal businesses 
is both expensive and difficult, and runs the risk of producing inefficient outcomes, because 
firms which are not genuinely competitive will survive longer than they should.

We asked informal sector entrepreneurs what the government should do to promote 
growth in the informal sector, and help them succeed. Figure 6.3 illustrates the results.
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Figure 6.3: Assistance most needed from government, as perceived by informal entrepreneurs
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The two most common responses were ‘premises, sites, and shelters,’ and ‘finance, credit, and 
low-interest loans.’ Both of these are, no doubt, primarily requests for direct subsidies. But it is 
easy to see that a more affordable and more developmentally sound response to these requests 
would involve changes to the regulatory environment. Regulatory reforms would make it 
easier for currently informal firms to feel secure in the places in which they trade. They could 
also make access to finance administratively easier, if not actually cheaper.

There have been some positive developments in this regard, although they are not as 
yet specifically targeted at supporting informal entrepreneurs. In the wake of the Financial 
Sector Charter, the private sector is moving in a positive direction, with initiatives such as 
the Mzansi Account, a collaborative effort among the major banks working toward provid-
ing affordable, readily available, and appropriately tailored banking services to ‘previously 
unbanked’ communities. The DTI’s new National Credit Bill aims to promote an efficient 
credit market accessible to all, as well as addressing imbalances in negotiating power 
between consumers and credit providers and improving credit information and reporting.

These changes are just a beginning, however. The current regulatory environment 
creates very significant efficiency costs for those in the informal sector. By helping to keep 
a large, energetic, and entrepreneurial group of black South Africans out of the formal 
economy, it acts as a barrier to economic growth, poverty alleviation, and broad-based black 
economic empowerment. From the perspective of informal sector entrepreneurs, the regula-
tory environment is a cliff – they stand at the base, aware of the advantages of reaching the 
higher ground, but equally aware that the cliff is too steep for many of them to climb.

Endnotes

1  Statistics SA, Labour Force Survey March 2004, September 2004 for employment figure; the 

number of firms is SBP’s estimate based on our informal sector survey



Chapter 7

The results in context

Based on the results of our survey, SBP estimates that, in 2004, the total recurring com-
pliance costs for South Africa’s formal sector amounted to nearly R79 billion. In this 

chapter, we compare our findings with the results of comparable studies in other countries, 
and look at how South Africa performs in a range of international business climate and 
regulatory environment rankings. These comparisons show that South Africa has a lot to 
gain from regulatory reform.

In the second half of this chapter, we examine aspects of the regulatory environment 
that help to explain South Africa’s mediocre performance on regulatory issues. Key factors 
are the wide range and complexity of the current regulatory system, and the accelerating 
rate at which regulations have been created since 1994.

Finally, we look in greater detail at the two kinds of regulation which firms consistently 
rate as the first and second most costly and troublesome to comply with: the tax system, 
and labour regulations. In the case of tax, we note important new government initiatives to 
reduce the cost of compliance. Given the political forces operating in the sphere of labour 
relations, a major drop in overall regulatory costs in this regard is unlikely – which is not to 
say that the pure red tape costs of labour regulation cannot be reduced.

Compliance costs to the economy

As shown in chapter 4, it costs formal sector companies in South Africa R105 174 a year on 
average to comply with regulations (see table 4.1) It is important to remember that compli-
ance costs are pure red tape costs – the costs that accumulate because forms have to be 
understood, filled in, and submitted. The average annual compliance cost therefore does not 
include the efficiency costs of regulation, nor the payment of taxes, levies, or rates.

Accurate data on the composition of the South African economy, particularly about the 
number of firms in different size bands, are hard to come by. Estimates of the number of 
formal and informal small and medium-sized enterprises (SMEs) in the country, for exam-
ple, range from 906 000 (Ntsika 1999) to 3 million (Eskom).1

Making conservative assumptions, SBP estimates that there are 750 000 formal enter-
prises in South Africa.2 This means that total recurring compliance costs for the formal 
sector amounted to R78,9 billion in 2004. The comparisons in box 7.1 help to place this 
figure in context.
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How does South Africa compare?

Judged by world standards, are South Africa’s red tape costs too high, creating a serious 
obstacle to investment, employment, growth, and development? Should South Africa place 
a high priority on reforming the regulatory system? This section examines the results of 
compliance cost studies in other countries, in order to place SBP’s results, and South Africa’s 
compliance cost of 6,5 per cent of GDP, in an international context.

Compliance cost studies
We must begin with a cautionary note. It is not possible, based on existing data, systemati-
cally to compare compliance costs across countries. While a number of studies have been 
conducted, their coverage and methods differ so much that to compare the results too 
closely would be misleading. Nevertheless, it is informative to look broadly at the available 
international comparisons.

The United States has a highly developed system for estimating the costs of regulatory 
compliance. However, the published figures do not distinguish between the various types 
of regulatory cost. A 2000 study, for example, added together compliance, efficiency, and 
transfer costs, which were found to account for 9 per cent of GDP in that year. This figure 
cannot be usefully compared with the South African survey findings, given that our survey 
quantified compliance costs only. However, the US results do confirm the regressive nature 
of regulatory compliance costs against firm size. The American study suggests that 63 per 
cent of the total costs of regulation are borne by small businesses (fewer than 500 employ-
ees), which account for 50 per cent of total employment.3

In 1998-9 the OECD conducted a survey focusing purely on compliance costs. Based 
on a postal questionnaire, it covered businesses with fewer than 500 employees in eight 
European countries, Australia, and New Zealand. Country sample sizes varied between 300 
and 1 200. The basic approach was similar to that used in the South African survey, though 
only tax, employment, and environmental regulations were covered. The study excluded 
businesses in agriculture and mining, as well as those without employees. The overall 
results, with compliance costs expressed as a percentage of GDP, are shown in table 7.1.

Box 7.1: Getting a sense of scale

We estimate that total recurring compliance costs for the formal sector amounted to nearly R79 
billion in 2004. Comparisons can help to create a sense of just how large a sum this is. The figure of 
R79 billion is equivalent to:

6,5 per cent of GDP in 2003;
2,8 per cent of aggregate turnover in 2003;
16,5 per cent of the total wage bill in 2003;
28 per cent of SARS revenue in 2002–3; and
the market capitalisation of one of the largest South African corporations.

•
•
•
•
•
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Table 7.1:  Estimated regulatory compliance costs in some developed countries as a 
percentage of GDP4

Wide differences in response rates in the OECD survey, as well as cultural and socio-eco-
nomic differences among countries, mean that the results are not fully comparable either 
internationally or with our South African survey.

However, the regressive nature of compliance burdens was confirmed in all cases, with 
average annual costs being US$4 600 per employee for firms with one to nine employees, 
US$1 500 for firms with 20-49 employees, and US$900 for firms with 50-499 employees.

Tax compliance accounted for 43 per cent of costs, compliance with employment 
regulations made up 34 per cent, and environmental regulations 23 per cent. Sixty-one per 
cent of respondents believed that regulatory compliance costs had increased during the two 
years before the survey.

Compliance cost surveys for developing and transition countries remain quite rare. A 
very small-scale survey in Bulgaria among firms with fewer than 100 employees suggested 
compliance costs in the order of 5 per cent of GDP. A similar exercise in Jamaica put compli-
ance costs for firms with fewer than ten employees at 3 per cent of GDP, while a survey in 
Uganda estimated compliance costs to be as much as 11 per cent of GDP for all firms.5

Despite comparability problems, three useful conclusions emerge from these studies. 
First, in all countries studied, regulatory compliance costs tend to bear disproportionately 
on SMEs. Second, it appears that regulatory compliance costs are increasing in a wide range 
of countries. Last, as a percentage of GDP, regulatory costs appear to be higher in develop-
ing and transition countries than in advanced countries. South Africa’s 6,5 per cent of 
GDP places the country in roughly the expected position – somewhat worse off than OECD 
countries, which is not surprising. What is possibly surprising is that survey results suggest 
that we are bearing a heavier compliance cost burden than countries such as Bulgaria and 
Jamaica.

Business environment studies
A number of international organisations have developed indicators and indices against 
which to measure countries’ economic competitiveness and the quality of their regulatory 
systems. As table 7.2 shows, South Africa tends to score in the upper middle rankings of 
such indices, doing significantly better than the low-income countries, but noticeably less 
well than the most developed countries.

Australia 3

Austria 3.8

Belgium 1.8

Finland 1

Iceland 1.3

New Zealand 2.8

Norway 2.8

Portugal 5

Spain 5.6

Sweden 2.2

Average 3
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Table 7.2:  South Africa’s ranking on selected business environment and regulatory quality 
indicators

The World Economic Forum’s Global Competitiveness Report, which contains 180 sub-
indicators, is the most comprehensive and detailed of the international ranking exercises. 
South Africa’s middle ranking on the range of indicators listed in table 7.2 is confirmed by 
the more specific indicators of regulatory quality developed by the World Economic Forum. 
These indicators are listed in table 7.3.

Organisation Index What is measured 
SA ranking 
(percentile)

World Bank ‘Ease of doing business’ 
index 20056 

Average of rankings for each of 7 indicators: 
starting a business, hiring & firing, enforcing 
contracts, getting credit, closing a business, 
registering property, protecting investors, 
dealing with business licences

24th

World Bank 2002 ‘regulatory quality’ 
indicator7 

Incidence of market-unfriendly policies (e.g. 
price controls, inadequate bank supervision) 
& perceptions of burdens imposed by 
excessive regulation (e.g. in areas of foreign 
trade, business development) 

31st 

World Economic 
Forum Global 
Competitiveness 
Report

Growth Competitiveness 
Index, 2004-5

Ability of economies to achieve sustained 
economic growth over medium to long term

39th - between 
the Czech Republic 
and Tunisia

Business Competitiveness 
Index, 2004-5

Range of company-specific factors conducive 
to improved efficiency & productivity at micro 
level

24th - between 
Korea and Spain

Global Competitiveness 
Index, 2004-5

Combines 2 above to provide measure of 
‘the set of institutions, policies & factors that 
determine level of productivity of a country’

35th – between 
Slovenia and India

Heritage 
Foundation

Index of Economic 
Freedom, 2005

10 broad areas of public policy & practice: 
trade policy, fiscal burden of government, 
government intervention in economy, 
monetary policy, capital flows & foreign 
investment, banking & finance, wages & 
prices, property rights, regulation, & informal 
market activity

36th

World Markets 
Research Centre

Country Risk Centre 2004 Overall risk according to 6 factors: political, 
economic, legal, tax, operational and security

Overall: 33rd
Tax: 11th
Operational: 18th 

Fraser Institute Economic Freedom of 
the World 2004 Annual 
Report

Degree to which policies & institutions 
of countries are supportive of economic 
freedom (measured across size of 
government; legal structure and protection 
of property rights; access to sound money; 
international exchange; and regulation 

Overall: 36th
Business 
regulation: 41st 
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Table 7.3:  South Africa’s ranking on selected regulatory quality indicators in the Global 
Competitiveness Report, 2004–5

There are a number of specific areas in which South Africa ranks particularly well. Out-
standing among these are the quality of securities exchange regulations, and the transpar-
ency of industrial policy. The quality of the legal system for business is also high by interna-
tional standards.

Table 7.4:  South Africa’s ranking on selected regulatory quality indicators in the Global 
Competitiveness Report, 2004–5: high rankings

However, there are some important areas in which South Africa scores well below par. 
These are listed in table 7.5.

Table 7.5:  South Africa’s ranking on selected regulatory quality indicators in the Global 
Competitiveness Report, 2004–5: low rankings

Measure SA ranking (percentile)

Efficiency of the tax system 25th percentile

Stringency of environmental regulations 28th percentile

Clarity and stability of environmental regulations 28th percentile

Efficiency of customs procedures 29th percentile

Presence of demanding regulatory standards 30th percentile

Administrative burden for start-ups 36th percentile

Burden of central government regulation (permits, regulations, reporting) 40th percentile

Burden of local government regulation 40th percentile

Business impact of customs procedures 40th percentile

Measure SA ranking (percentile)

Quality of securities exchange regulation 6th percentile

Transparency of government policymaking 15th percentile

Effectiveness of anti-trust policy 15th percentile

Efficiency of legal framework 17th percentile

Foreign ownership restrictions 19th percentile

Effectiveness of bankruptcy law 20th percentile

Measure Percentile

Extent of bureaucratic red tape, ‘How much time does your firm’s senior 
management spend dealing/negotiating with government officials as a 
percentage of work time?’

62nd percentile

Flexibility of wage determination 85th percentile

Hiring and firing 92nd percentile

Ease of hiring foreign labour 98th percentile



78 · Counting the cost of red tape for business in South Africa

South Africa is a ‘C student’ in terms of international business environment rankings. 
The country does better than most poor countries, but does not generally score as well as 
developed countries, or those developing countries that are on the cusp of becoming fully 
developed modern economies.

South Africa’s scores in terms of the Global Competitiveness Report’s regulatory quality 
indicators are in the same band as the more general business environment rankings – an unin-
spiring ‘C.’ Here, however, there are important positive exceptions for the quality of securities 
exchange regulation, and the soundness of the legal system. But there are major negative 
exceptions for the time costs of regulatory compliance, and for labour market flexibility.

The Global Competitiveness Report’s dramatically negative finding on labour market 
flexibility is supported by a World Bank study of South Africa’s ‘hiring and firing’ regula-
tions, which place it in the 62nd percentile for labour market flexibility.8

However, we have argued throughout this report that reducing regulatory efficiency 
costs, and particularly cutting the efficiency costs of labour regulation, is likely to be 
politically difficult and may incur undesirable political costs, including delaying the gov-
ernment’s black economic empowerment agenda. Cutting the pure red tape of regulatory 
compliance costs, on the other hand, is likely to win friends in all quarters.

Rewards for regulatory improvement
Total resources spent by formal business in South Africa on regulatory compliance are high 
by international standards, and represent a significant slice of the country’s overall economic 
output. South Africa does not score particularly well on international measures of the qual-
ity of its business and regulatory environment. These findings, while open to dispute about 
methods used and the difficulties of comparability, are far too important to be ignored.

There are strong theoretical reasons for believing that improvements to the regulatory 
environment are likely to be good for economic growth. Regulatory costs represent real 

Box 7.2: Regulatory compliance costs are ‘opportunity costs’

In 2004, South African firms spent about R79 billion on recurring regulatory compliance. The 
resources represented by this amount could have been used more productively than in complying 
with red tape.

Without abolishing any existing regulations, we could eliminate multiple requests for the same 
information, make forms shorter and clearer, and reduce the number of times a year that forms 
have to be filled in.

Let’s assume that making compliance easier and simpler in these ways would reduce the costs of 
complying by half. This would return resources worth about R40 billion a year to the South African 
economy. This sum is roughly the market capitalisation of some of South Africa’s largest corpora-
tions. An ‘extra’ R40 billion equates to another company the size of Telkom, Anglo Platinum, 
Standard Bank, or MTN, and all the jobs, growth, and additional tax revenue that another corporate 
giant would create.

Alternatively, R40 billion a year could create about two million temporary jobs in labour-inten-
sive construction every year, could fund a basic income grant of R100 a head, or could simultane-
ously double the national education and health budgets.

Clearly, not all of the resources released by a reduction in regulatory compliance costs could or 
would be spent in one particular way. However, there is little doubt that a substantial proportion of 
the resources spent on regulatory compliance could be more effectively used, while simultaneously 
improving the investment climate in the country.
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resources which have alternative uses; in economic jargon, regulatory costs are ‘opportunity 
costs’. This means that if compliance costs could be reduced, businesses could employ some 
of the resources thus freed up to innovate and expand, and to improve their local and inter-
national competitiveness. The government could use some of the cost savings (and some 
of the income generated by the private sector in the rounds of spending and production 
stimulated by these savings) to improve public services, or to reduce taxation. Moreover, 
countries that reduce their regulatory compliance costs increase their attractiveness to 
foreign direct investment.

There is a growing body of empirical research showing that improving the regulatory 
environment for business should be a top priority. A 2002 study by Bannock Consulting 
and SBP of 10 developing countries, including South Africa, concluded that an appropriate 
regulatory environment was the single most important element of an economic growth 
strategy. World Bank research released in mid-2004 found that many developing countries 
could increase their rate of economic growth by about 1,4 per cent a year if their regulatory 
environment ranking rose to equal that of the average country in the top quartile. As we 
have seen, the World Bank ranks South Africa higher than most developing countries, but 
places the country at the very bottom of the top quartile.9 The results of SBP’s survey and the 
less favourable rankings assigned by other institutions suggest that even this unimpressive 
ranking may be too high. In any event, South Africa could expect a very significant positive 
impact on growth from improvements to the regulatory system – probably no less than 
about 1 per cent added to GDP every year.

The South African regulatory framework

Chapters 3 to 5 examine the wide range of regulatory costs borne by South African firms. 
They illustrate that these costs weigh more heavily on small firms than on larger ones, and 
that tax and labour regulations create particularly large efficiency and compliance costs. 
The first part of this chapter showed that South Africa’s business climate and regulatory 
environment have a long way to go before they compare favourably with those of the richest 
nations and the most successful developing countries.

In this section we look in greater detail at some of the specific features of the South 
African regulatory environment. This helps to explain the survey results. It also begins to 
show more precisely where and how policy changes could begin to reduce regulatory costs.

The range of regulation
The South African regulatory environment for business is wide-ranging and complex. 
Firms, particularly new start-ups, face a daunting and protracted process of form comple-
tion and reporting.

Registration
In order simply to start operating as a formal business, firms are required to reserve a 
company name, and to register themselves for a range of official functions, including:

registration of a name and articles of association;
registration for Value Added Tax (VAT);
registration for the Skills Levy indicating the relevant Sector Education and Training 
Authority (SETA);
registration with the Unemployment Insurance Fund (UIF);
registration for Pay as You Earn tax (PAYE);
registration as an employer with the Workman’s Compensation Commissioner;

•
•
•

•
•
•
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registration for Regional Services Council (RSC) levies; and
registration for Income Tax.
Registering a business in South Africa can be a lengthy process, particularly for small 

firms not familiar with all the requirements. There are at least five different government 
agencies one must register with, and in many cases new companies need to register them-
selves with two offices for the same issue (e.g. registering with both the relevant SETA and 
SARS for the skills levy). Many firms use external service providers to help them register and 
it can still take up to six weeks to finalise the required registrations.

Regular returns
Once they begin to operate, companies need to regularly submit various sets of information 
to various government agencies. Besides RSC levies, which, until now, have been paid to 
local authorities (see below), a range of taxes and levies need to be filed with SARS, includ-
ing income tax, VAT, PAYE, Standard Income Tax on Employment (SITE), capital gains tax 
and provisional tax, unemployment insurance, workmen’s compensation, and the skills 
development levy.

In the period between the publication of SBP’s headline report10 and this main report, 
government has introduced some welcome simplifications; notably, RSC levies are to be 
phased out by June 2006 and replaced with another tax or grant, after further consultations 
with affected municipalities. In the interim, the government has centralised payment of 
these levies through SARS. Changes in respect of VAT returns for SMEs, discussed in greater 
detail later in this chapter, will also have a positive impact on reducing red tape.

Labour regulations
The employer-employee relationship is governed by the following legislation:

the Labour Relations Act, 1995;
the Basic Conditions of Employment Act, 1997;
the Skills Development Act, 1998;
the Compensation for Occupational Injuries and Diseases Act, 1993;
the Unemployment Insurance Act, 2001;
the Occupational Health and Safety Act, 1993; and
the Employment Equity Act, 1998.
Employers are expected to be fully aware of all procedural guidelines provided in the 

various acts. The strength of the labour movement has meant that the larger formal firms 
tend to be highly compliant with labour regulations.

Additional regulations
Other regulations that businesses need to comply with include:

environmental regulation, including the National Environment Management Act, the 
Environment Conservation Act, the Atmospheric Pollution Prevention Act, and the 
National Water Act;
customs and excise rules;
obligations under the Promotion of Access to Information Act;
obligations under the Companies Act; and
regulations dealing with competition, consumer affairs, and intellectual property.

Bargaining councils
Many firms have to comply with the outcomes of industry bargaining council negotiations. 
These can be useful vehicles for negotiating arrangements between industry and labour, as 
in the case of highly seasonal industries, such as fruit processing. However, since bargaining 

•
•

•
•
•
•
•
•
•

•

•
•
•
•
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council agreements are binding on an entire industry, difficult and expensive obligations 
can be unilaterally imposed on smaller firms.

Sector-specific regulations
Besides generic regulations, almost every sector of the economy has regulations specific to 
its type of operations. Examples include labelling requirements for foods and pharmaceuti-
cals, construction and use regulations affecting motor vehicles, and prudential regulations 
for banks and other financial institutions.

Regulations from different spheres of government
Businesses may also be required to comply with provincial and municipal regulations affect-
ing, for example, zoning, signage, licensing, and local rates and taxes.

The rate of regulation
New regulations tend to be far more expensive for firms to comply with. They tend to 

require the use of consultants or senior managers to work out what has to be done, and may 
also require the purchase of new software, stationery, or other equipment. In extreme cases, 
new regulations may even mean that new staff must be hired. As firms become familiar 
with what a regulation actually requires them to do, they are able to adapt and streamline 
their systems in order to comply with it as efficiently and cheaply as possible. The burden 
created by compliance, in terms of cost and time, is likely to decrease. The rate at which 
new regulations are introduced is therefore an important factor in determining the level of 
regulatory costs.

.apartheid, and to create new policy and regulatory frameworks appropriate to a 
democratic society. This process was essential, but it has meant that the past ten years have 
seen a rapid increase in the rate of regulatory activity. Our research suggests that while the 
rate of enactment of primary legislation has declined over the past few years, the number of 
subordinate regulations coming into force appears to be increasing.

As figure 7.1 shows, 812 acts of parliament were adopted from the beginning of 1995 
to the end of 2004. According to the Parliamentary Monitoring Group, 116 bills (including 
amendment bills) were scheduled for tabling during 2005 across 27 departments, an aver-
age of just more than four bills per department.
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Figure 7.1: Acts of national parliament, 1995–2005
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The rate of regulation increased steeply after 1995, though it has declined since 1998. The 
cyclical lows in 1999 and 2004 correspond to election years, when governments’ attention 
tends to turn away from legislation. The sharp decline in legislative activity in 2004 will 
probably be reversed during 2005.11

The decline in the number of new acts since 1998 probably means that much of the major 
transformative legislation was passed in the first few years after South Africa’s transition to 
democracy, and that the focus has since swung towards developing regulatory mechanisms to 
ensure implementation. This appears to be borne out by an analysis of the recent trend in the 
rate of national regulation, as distinct from statutes, illustrated in figure 7.2.

Figure 7.2: Estimates of regulatory activity, 2002–4
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Between 2002 and 2004, national departments reported producing 2 864 separate regula-
tory instruments, in a steeply rising trend. This trend could simply be a function of better 
reporting by departments on regulatory instruments produced. However, there does appear 
to be a real increase in particular types of regulation; for example, roughly twice as many 
determinations under the National Water Act were made in 2003 as in 2002.
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It should be remembered that, in addition to the national government, provincial and 
local governments also produce regulations, and that some provinces and local authorities 
have been active regulators since 1994. Recent changes in the way in which revenue is to be 
collected and distributed suggest that the regulatory role of provinces and local authorities 
may well increase.

Given the patterns of regulatory activity shown in figures 7.1 and 7.2, and given that 
new regulations are more expensive to comply with, it is unsurprising that SBP’s survey 
revealed a strong perception among businesses surveyed that the costs of complying with 
regulations have increased in the past ten years, and will continue to do so. These percep-
tions are illustrated in figure 7.3. However, a smaller number of firms believe that regula-
tory compliance costs have risen over the past two years, compared to the past 10 years. 
This may reflect the slowing down in the rate of new legislation, as suggested above.

Figure 7.3: All firms: perceptions of regulatory compliance cost trends
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Figure 7.4: All firms: Perceptions of regulatory compliance cost trends by employees
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Figure 7.4 breaks down firms’ perceptions of regulatory compliance costs by number of 
employees. Large majorities of firms in all size bands report that the costs of regulatory 
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compliance have increased over the past ten years, and believe they are likely to increase 
further. The smallest firms report the least awareness of increases in past and future costs, 
probably because they are less visible to the regulatory authorities. Only the largest firms 
believe that the regulatory expansion of the past decade will not be matched or exceeded in 
the next.

The fact that a great many new regulations have been created since 1994 is likely to be 
a major contributor to South Africa’s regulatory compliance costs, as firms struggle to keep 
up with and make sense of the requirements imposed by new regulation. The rate of change 
and the difficulties this creates for firms are also likely to have contributed to our relatively 
low scores on the international indicators discussed in this chapter.

This presents policy-makers and lobbyists with a set of challenges and opportunities 
around the rate of regulation rather than its content. The rate at which national acts have 
been passed over the past decade looks set to slow down, which will probably be in eve-
ryone’s interest. However, the new national framework legislation has been followed by 
a rapid increase in subsidiary regulatory instruments. Government, business, organised 
labour, and other stakeholders will need to pay more attention to the rate at which sec-
ondary regulations are issued. Despite being relatively humble and inconspicuous legal 
instruments, secondary regulations often have very significant effects on the costs paid and 
benefits enjoyed by firms and individuals. Chapter 8 makes suggestions about precisely how 
government, business, and others can most effectively keep an eye on the rate of regulation.

Labour, employment equity, and empowerment regulations
The rate of regulation is, of course, not the only challenge facing firms. Very often, it is the 
complexity of individual pieces of legislation that creates compliance headaches. In the 
context of a complex and rapidly evolving legislative environment, this can be particularly 
problematic. The survey indicated that compliance with labour and employment regulations 
and the VAT system created particular difficulties and costs for firms of all sizes and types. 
The following sections consider these two issues in greater detail.

The survey found that employers viewed labour, employment equity and empower-
ment-related regulations and interventions as a major factor constraining growth and 
employment. Labour law compliance was cited as the most time-consuming and trouble-
some area of regulation by 17 per cent of respondents, second only to VAT. Taken together, 
labour, employment equity, and empowerment requirements accounted for 29 per cent of 
firms’ total compliance costs, totalling R23 billion in 2004.

The democratic government’s agenda
It is important to note that a large-scale overhaul of the country’s labour legislation has 

been necessary in order to achieve the government’s goals of restoring and protecting the 
rights of workers, and to eradicate the legacy of apartheid in the labour market. But no mat-
ter how important their goals, the labour regulations have also created literally hundreds of 
new requirements for firms.

Since South Africa’s democratic government took office ten years ago, many new labour 
laws have been introduced.12 These have been supplemented by employment equity and 
empowerment laws. The national labour statutes have been bolstered by a wide range of 
regulations, codes, rules, and determinations across a spectrum of topics ranging from 
sexual harassment and retrenchment to affirmative action and minimum wages.

Compliance with these regulations is not a simple matter: firms have to find their way 
through a complex system of forms, reports, audits, and inspections. Employers often need 
to hire labour law experts to help them meet these requirements. Box 7.3 gives a sense of 
just how complex this system is.
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The Employment Equity Act (EEA) requires all employers with 50 or more employees 
to implement affirmative action. Employers with fewer than 50 employees must comply 
with affirmative action legislation if their sales turnovers exceed specific thresholds.

The EEA requires employers regularly to draft comprehensive employment equity plans, 
and to recruit, train, fast-track, accommodate, and retain affirmative action employees. 
Employers are required regularly to complete and submit a complex employment equity 
report; box 7.4 lists its requirements.

Box 7.3: Complying with labour regulations

In order to comply with South Africa’s labour regulations, firms must:
register with the Unemployment Insurance Fund (UIF);
register each employee with the UIF, and pay UIF contributions;
register for Workmen’s Compensation, and pay Workmen’s Compensation premiums;
pay monthly bargaining council levies where the industry has such a council;
register employees for bargaining council benefit schemes such as retirement and medical aid, 
and pay the legislated monthly contributions;
pay a monthly skills development levy;
pay the compulsory minimum wages for each employee category, and issue each employee on 
every payday with pay advice in a prescribed format;
keep a wage register and an attendance register;
issue each employee with a document containing all his/her particulars of employment as per 
the Basic Conditions of Employment Act (BCEA), provide updated documents to employees 
when particulars of employment change, and display in the workplace a copy of a summarised 
version of the BCEA;
implement the BCEA’s regulations and codes of good practice (covering the arrangement of 
working time and the protection of pregnant employees);
set up safety committees, and issue safety equipment and protective clothing;
report all work-related injuries;
complete Workmen’s Compensation claims;
provide a certificate of service to each employee whose employment is terminated; and
comply with any compliance order issued by a Department of Labour inspector.

None of these requirements is unreasonable, but their cumulative burden is large.

•
•
•
•
•

•
•

•
•

•

•
•
•
•
•
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Box 7.4: What’s in an employment equity report?

An employment equity report has to indicate:
The number of employees per occupational category, race, and gender; and number of 
employees with disabilities per occupational category, race, and gender.
The number of employees per occupational level, race, and gender; and number of employees 
with disabilities per occupational level, race, and gender.
The number of employees recruited, promoted, trained, disciplined and terminated, according to 
race and gender.
Measures used to make employees aware of employment equity requirements.
Consultation forum report (employers must set up an employment equity consultation forum, 
and consult with employees and/or trade unions on employment equity matters).
Report on barriers to employment equity.
Report on affirmative action measures taken.
Report on numerical goals per occupational level, race and gender.
Income differential statement.
Allocation of resources to employment equity.
Monitoring and evaluation report.
Progress report.
Obstacles report.
Success factors report.

1.

2.

3.

4.
5.

6.
7.
8.
9.
10.
11.
12.
13.
14.

As discussed earlier in this chapter, both the World Bank and the World Economic 
Forum find South Africa’s ‘hiring and firing’ regulations very cumbersome by international 
standards. One important reason for this is that South Africa’s labour regulations have 
created complex procedures governing retrenchment. These rules require that affected 
employees and their unions receive in writing the reasons for possible retrenchment, 
possible measures for avoiding retrenchment, and all other requested information relevant 
to the potential retrenchment. The employer must consult with the employees or their 
representatives on numerous issues, including possible ways of avoiding retrenchment. 
Specific procedures also govern the termination of employment of incapacitated employees. 
Employers are required to investigate the medical prognosis for recovery, and to consult 
with the employee on possible ways of accommodating the incapacity and saving the 
employee’s job. The Labour Relations Act also effectively prohibits the retrenchment of 
employees for reasons related to a takeover or merger – a rule which means that struggling 
businesses that cannot find buyers owing to restrictions on retrenchments imposed by the 
Act probably have to declare themselves insolvent. An unintended consequence of this 
requirement is that, instead of some employees receiving retrenchment packages due to a 
merger or takeover, all employees will lose their jobs, and may receive no packages at all.

This goes some way towards explaining why complying with labour regulations cost 
South African firms R23 billion in 2004. There are also large efficiency costs associated with 
these regulations. Labour market rigidities tend to discourage firms from adopting labour-
intensive growth paths, despite South Africa’s high rate of unemployment.

There are no easy answers here. But government, organised labour, and employers do 
have a common interest in reducing the non-essential compliance costs of labour regula-
tion. A reduction in pure red tape costs associated with labour regulation could increase 
employment without materially affecting workers’ rights. A close look at the details of South 
Africa’s labour regulations is urgently required. Why are there ambiguities and overlaps in 
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the regulations? Is each report really necessary? Must they be submitted so frequently? Is 
the cost of each requirement justified by its benefits?

Tax regulations
The government has recently started asking questions such as these about the costs of 
complying with the tax system. This is very welcome.

Our survey found that VAT was consistently ranked as the most time-consuming, 
troublesome, and costly regulation to comply with. Compliance with all taxes made up 26 
per cent of the overall compliance burden, contributing R20,5 billion to aggregate compli-
ance costs.

The 2005 budget moved tax-related regulation in a positive direction, setting out a 
range of important reforms to alleviate the burden of tax compliance, particularly for small 
businesses.13 In a big step towards lessening the burden of red tape, the budget provided for 
the introduction of a single form for the registration of all taxes, including income tax and 
VAT. From August 2005, small businesses with an annual payroll of less than R500 000 will 
no longer pay the skills development levy. The RSC levy will be abolished from July 2006. 
Small businesses will also be eligible for a simplified 50:30:20 depreciation rate for non-
manufacturing assets, while their manufacturing assets will continue to qualify for a 100 per 
cent write-off.

From August 2005, the period for which a VAT return must be rendered by a small busi-
ness will be extended from two months to four months, thus halving the number of VAT 
returns required.

Historically, certain specific items that are consumed by poorer people, including 
staple foods, have not attracted VAT. This has created complications for small-scale retail-
ers who have been obliged to acquire expensive point-of-sale equipment to accommodate 
these exceptions. Cash registers, specifically, have been required to differentiate between 
zero- and standard-VAT-rated items. The 2005 budget creates a VAT retail cheme which will 
enable vendors to deal more easily with zero-rated sales. Under this scheme, the vendor no 
longer has to keep records of every sale differentiating between standard-rated and zero-
rated items. The scheme thus reduces the costs of compliance and administration for small 
retail businesses. Its clever design allows it to do this in a way that preserves SARS’s ability 
to assess the vendor’s VAT liability, and to claim the appropriate revenue. To qualify for the 
scheme, vendors’ taxable supplies must fall below R1 million in a 12-month period, and 
vendors must be able to demonstrate that they cannot reasonably be expected to account for 
VAT in accordance with the normal VAT principles.

Reforms such as these by the National Treasury and SARS are excellent examples of the 
way in which the compliance costs of regulation can be reduced without materially reduc-
ing their benefits. Chapter 8 makes suggestions about how the whole government system 
could begin to think about how to ensure that the costs of regulation are justified by the 
benefits.
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Chapter 8

Managing regulation

The overall message of the research is simple: regulations create benefits, but they also 
impose very significant costs on firms and individuals, and on the economy as whole. In 

this chapter we make suggestions about how the regulatory environment should be man-
aged so that costs are minimised and benefits maximised.

Research conclusions

It is clear from our survey results that regulation creates significant efficiency costs in the 
South African economy. We have found strong evidence, echoed by many other studies, 
showing that features of the regulatory environment discourage business growth and job 
creation in the formal economy.

The unique contribution of SBP’s survey has been to reveal the scale and regressive 
distribution of regulatory compliance costs in South Africa. The survey has also provided an 
analysis of the burdens imposed by different types of regulation, as well as the distribution 
of regulatory compliance costs in different sectors. Based on the average recurring compli-
ance cost per firm of R105 174, and our conservative estimate of 750 000 as the number of 
firms affected, we estimate that aggregate recurring compliance costs for the formal sector 
amounted to R78,9 billion in 2004 – an amount equivalent to 6,52 per cent of GDP.

As we showed in chapter 5, regulatory compliance costs are opportunity costs – they 
represent real resources that could be employed in other, more productive ways, rather 
than in meeting requirements imposed by red tape. (While the efficiency and non-compli-
ance costs of regulation are also opportunity costs, the resources diverted by these costs are 
less amenable to recovery and alternative allocation.) The key question for stakeholders is: 
how can the compliance costs imposed by the regulatory environment be reduced without 
compromising the benefits that regulation sets out to achieve?

A proper answer to this question requires a set of practical techniques, together with a 
change of attitude. Without a change of attitude towards regulation, practical techniques 
for regulatory cost management will be applied in mechanistic and inefficient ways that will 
run the risk of increasing bureaucratic complexity rather than reducing it. In this chapter 
we describe the basics of a ‘toolbox’ for assessing regulatory costs.
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Regulatory best practice
Recent research in developing countries shows that an appropriate regulatory and insti-
tutional environment is a crucial component of a country’s economic growth strategy.1 
Analysts and policy-makers increasingly recognise that governments need to improve the 
way in which regulations are formulated and implemented. We term this process a move-
ment toward regulatory best practice (RBP). RBP is a ‘slogan’ which conveys the idea that 
the regulatory environment should be as favourable as possible for trade, investment and 
growth, thus enabling the pursuit of socio-economic policy objectives such as improving 
equity, reducing poverty, and increasing employment. Government’s role should be to 
create an environment that is good for all business, from large corporations to small and 
medium enterprises, by ensuring that inappropriate legislation, regulations, and administra-
tive requirements do not inhibit growth or prevent markets from operating effectively.

RBP is characterised by five core principles:
Proportionality: regulators should only intervene when necessary. Remedies should be 
appropriate to the problem and costs should be identified and minimised.
Accountability: regulators must be able to justify decisions, and be subject to public 
scrutiny.
Consistency: government rules and standards must be harmonised, and implemented 
fairly.
Transparency: regulators should be open, and should keep regulations simple and 
user-friendly.
Targeting: regulations should be focused on the problem, and minimise side-effects.
Regular, structured, and serious interaction between government and business is integral 

to RBP, but RBP is not about business groups lobbying for special favours. Ideally, organised 
business should promote an awareness of regulatory best practice and bring practical regula-
tory issues to the negotiating table for informed and open discussions with government. The 
mutual objective should be to ensure the establishment of an efficient and transparent regula-
tory framework that supports interventions where necessary, but insists that the costs and 
benefits of different options are carefully considered before regulatory action is taken. Options 
to be considered should include non-regulatory approaches where appropriate.

Creative and flexible approaches to regulation
Regulation in the traditional sense is certainly the best option in many circumstances, not 
least because it makes it clear how people must behave, and applies to everyone within a 
defined scope. While RBP includes traditional ‘command-and-control’ approaches to regula-
tion, it also recognises that an all-encompassing or rigid solution is sometimes inappropri-
ate. This is particularly true in situations where compliance will be expensive, or difficult 
for the authorities to monitor and enforce.

To ensure that the best mechanism for achieving the policy objectives in question is 
identified, creative and careful consideration of various options, together with their possible 
unintended consequences, is essential.

This process will require research and wide consultation with experts and stakeholders 
in the field. The information and data gathered will have to be analysed in order to under-
stand knock-on effects, specific industry needs and government priorities for the industry, 
potential incentives and barriers, and other variables likely to influence or impact upon the 
various stakeholders concerned. Policy-makers should also aim to identify good practice in 
other relevant situations.

Following this, policy-makers will be in a position to identify the full range of 
mechanisms that might be employed to meet their policy objectives, of which traditional 
regulation is only one. It may be possible, for example, to achieve the objectives concerned 

1.

2.

3.

4.

5.
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Box 8.1: Alternatives to traditional regulation

The report of the British Better Regulation Task Force entitled ‘Alternatives to Regulation’ identi-
fies five main tools for achieving policy objectives other than traditional ‘command and control’ 
regulation.2 These are:

No intervention – i.e., leave things as they are.
Information and education, including information campaigns run by government, reporting 
requirements, technical and quality standards, and ‘naming and shaming’.
Self-regulation, including codes of good practice and voluntary standards, as well as co-
regulation, i.e. codes with statutory backing or significant government involvement.
Incentive-based structures, for example, the creation of markets through privatisation, the 
introduction of tradable permits or quotas, price caps, targets, taxes, and/or rewards for 
desirable behaviour.
Variations on traditional regulation, such as exemptions, ‘comply or explain’ provisions, 
voluntary opt-outs, and sunset clauses.

1.
2.

3.

4.

5.

through better implementation of existing regulations, improved co-ordination among 
government departments, or partnership arrangements with the private sector or NGOs.

Thinking through unintended consequences and knock-on effects may bring to light 
the need to apply different standards or compliance procedures to different groups, for 
example large and small business, or urban and rural people. Different levels of enforce-
ment, monitoring, and inspection may also be appropriate. With the right information 
and/or incentives, it may also be possible to encourage voluntary compliance, without the 
need for traditional forms of regulation.3

Regulatory management tools

It is important to develop a more flexible and creative attitude towards what regulation 
is, and how it can work. Practical tools with which to manage the regulatory environ-
ment are also necessary. Simple and robust tools are needed to enable public servants and 
interest groups to assess the costs and benefits of particular regulations, and to find ways 
of reducing regulatory costs without reducing the benefits of regulation. Three important 
techniques of regulatory management are regulatory cost surveys, regulatory review, and 
encouraging competition.

Regulatory cost surveys
Anecdotal evidence about the impact of red tape on foreign investment, new business start-
ups, small business operations, the expansion of the informal economy, and so on is easy to 
come by, but is not sufficiently specific or convincing to legitimately inform policy deci-
sions. Hard data are needed to support these claims. This is what regulatory cost surveys 
seek to provide.

In the United Kingdom, for example, the British Chambers of Commerce regularly 
publish surveys and reports recording the rate of regulation and the costs of compliance to 
business. The Chambers use this information to lobby government for regulatory reform in 
specific areas.

The British government acknowledges the need for clear data in this regard. For 
instance, the 2005 report of the Better Regulation Task Force, ‘Less is More’, argues that 
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without detailed information on total regulatory costs and benefits, it is difficult to draw 
any general conclusion about the link between the country’s economic performance and the 
regulatory environment. It goes on to recommend that government will need to understand 
and measure regulatory costs in a more sophisticated and consistent way than is currently 
the case.4

In the United States, there is a strong sense within government of the need to cut 
regulatory compliance costs in order to assist small business. This is supported by the 
relevant data. For example, in 2003 President George Bush stated that the ‘complex, 
confusing, and cumbersome maze of federal regulations costs small businesses 60 per cent 
more per employee than it costs large businesses’. He cited this figure to justify measures 
to improve the regulatory environment for entrepreneurs. These included commitments to 
seek comments from small business on ways to improve regulations, and to strengthen the 
enforcement of the Regulatory Flexibility Act.

This document has reported in detail on South Africa’s first regulatory cost survey. We 
have tried to show how useful regulatory cost surveys can be as a guide to policy-makers 
and stakeholders looking for ways to reduce regulatory costs. We are confident that we 
have made a strong case.

We also argue that more detailed sectoral and regional regulatory cost surveys would be 
a useful source of information for government and industry interest groups alike.

Regulatory review
Surveys produce extremely useful information about regulatory costs and benefits, but are 
unavoidably expensive. It would therefore be impractical to conduct surveys about the costs 
and benefits of each regulation already in force. Regulatory review provides a useful alterna-
tive. Experience in a wide range of developed countries – and in a growing number of 
developing ones – shows that systems of regulatory review can help governments to analyse 
and improve the regulatory process.

There are two kinds of regulatory review: retrospective and prospective. The retro-
spective review of regulations involves going through existing statutes and regulations to 
identify regulations that should be redesigned because experience has shown that their 
costs – economic and social – are not justified by their benefits. It is also used to identify 
regulations that are no longer needed and can be safely abolished. Prospective regulatory 
review, often called Regulatory Impact Assessment (RIA), involves testing different options 
(of which regulation is often only one of several) for achieving policy objectives, and 
assessing, for each option, whether the likely benefits of the proposals justify the associated 
economic and social costs.

Effective regulatory review systems do not have to be particularly complex. Although 
they have become quite elaborate in developed countries, regulatory review systems can 
be useful even if they simply involve a checklist of questions which public servants are 
required to ask themselves while they are developing a new regulation, together with 
checks to ensure appropriate consultation with stakeholders. To keep the process honest 
and transparent, the answers to these questions are generally made public in parliament and 
on official websites. Box 8.2 contains the basic questions developed for OECD countries.

Regulatory impact assessment (RIA) systems have been in place in the United States and 
the United Kingdom for more than a decade, and have been set up in many OECD countries. 
A number of the transitional countries in eastern and central Europe have begun to develop 
RIA systems in an effort to reduce excessive legislative burdens. The wider use of RIA is an 
essential element of the European Commission’s programme of improving the governance 
of the EU and its regulatory policies. Several developing countries are also in the process of 
setting up RIA processes and systems.
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We welcome the fact that the South African government is considering the introduction 
of RIAs, and suggest that this is a potentially significant development.5

Policy-makers in some countries are beginning to turn towards extending regulatory 
review systems into systems of ‘regulatory budgeting’. This arises from a sense in many 
countries that the rate of regulation is becoming a flood, and measures are necessary to 
rationalise the total number of existing laws and regulations. Under this system, policy-
makers decide how rapidly the regulatory burden on the private sector will be allowed to 
grow. They may even decide that regulatory costs will not be allowed to rise any further, 
thus creating a zero-based regulatory budget. Under systems like these, regulators are 
generally required to remove old regulations or lower their costs when new regulations are 
introduced.

Systems like this are not a panacea. The relationships between systematic RIA processes 
and policy objectives can be difficult, and there have been concerns about how to prevent 
RIA reports from turning into window-dressing for regulatory choices that have already 
been made. This takes us back to the point made at the beginning of this chapter: effective 
regulatory management requires a change in attitude as well as effective tools.

Encouraging competition as a regulatory tool
Competition is another important component of the toolkit of regulators, and can be 

a very useful way of reducing the compliance and administrative costs associated with 
regulation. There is a growing emphasis on understanding the relationships between regula-
tion and competition, and on using competition-based approaches as alternatives to more 
traditional and more expensive approaches to regulatory problems. As mentioned in box 
8.1, incentive-based structures, such as the creation of new markets, or enhancing competi-
tion in existing markets, can be a highly efficient means of achieving policy objectives that 
traditional regulation would struggle to reach, or reach only at great expense.

This is because companies that are required to compete with one another for a share of 
the market have incentives to operate efficiently. Since companies are required to compete for 
consumer loyalty, customer service will receive a high priority. Equally, the need to ensure 
profitability is likely to result in efficiency savings and reduced costs. Policy-makers and 
citizens can often rely on the energies and incentives created by competition to deliver goods 
and services without the need for an elaborate system of regulation and all its associated costs.

However, this option can also be controversial. It may result in considerable upheaval 

Box 8.2: OECD regulatory quality checklist

In 1995 the OECD published this checklist of ten questions that should be answered as a way of 
assessing the quality of a regulation.

Is the (regulatory) problem correctly identified?
Is government action justified?
Is regulation the best form of government action?
Is there a legal basis for regulation?
What is the appropriate level or levels of government for this action?
Do the benefits of regulation justify the costs?
Is the distribution of effects across society transparent?
Is the regulation clear, consistent, comprehensible and accessible to users?
Have all interested parties had the opportunity to present their views?
How will compliance be achieved?

•
•
•
•
•
•
•
•
•
•
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in the short term, and is also likely to have labour market implications. Privatisation has 
a chequered history across the world, and examples of success can be counterweighted by 
cases with negative outcomes. While the introduction of competition can and should lead 
to better services for customers, it may also result in a race to the bottom, with the risk of 
declining safety standards or lowered product quality as companies compete for a larger 
slice of the market on price alone. Competition is only a desirable alternative to traditional 
regulation if competition is itself well-regulated.

Well-regulated competition is likely to mean that far less traditional micro regulation of 
specific activities is required, since self-perpetuating market dynamics can take the place of 
legislated rules.

The regulatory framework for competition in South Africa is much stronger now than it 
has ever been. Competition is governed by the Competition Act of 1998 and amendments.6 
The Act covers all economic activity in South Africa, together with extra-territorial eco-
nomic activity that has ‘an effect within the Republic’. The overall purpose of the Competi-
tion Act is to promote and maintain competition, in order to:

promote the efficiency, adaptability, and development of the economy;
provide consumers with competitive prices and product choices;
promote employment, and advance the social and economic welfare of South Africans;
expand opportunities for South African participation in world markets, and recognise 
the role of foreign competition in the Republic;
ensure that SMEs have an equitable opportunity to participate in the economy; and
promote a greater spread of ownership, in particular to increase the ownership stakes of 
historically disadvantaged persons.
The Act and its associated institutions (such as the Competition Commission) are capa-

ble of creating competition-based solutions to socio-economic problems. These solutions, 
in turn, have the potential to significantly lower regulatory costs in a manner that does not 
reduce benefits to citizens or customers.

South Africa’s competition law and policy includes a particularly strong focus on the 
specific dimensions of public interest. This makes it possible to take into account matters 
such as employment, specific industry development, or small business development and 
black economic empowerment when regulating competition.

Nevertheless, South Africa lacks a competitive environment in many of its industries 
and sectors. Anti-competitive practices are prevalent, and are not yet adequately followed 
up. (It is only in the past three years that restrictive practices cases have started appearing 
before the authorities.)

Under apartheid, protectionist policies, compounded by the effects of sanctions and 
other forms of international isolation, meant that South African business had limited 
investment opportunities, and faced very little competition from imports. Firms in many 
sectors were unable to take advantage of investment opportunities abroad, and so invested 
in sectors and industries far removed from their core business. This allowed a growth in 
corporate concentration. The conglomerate structure of South African business and the 
cross-holdings that characterised ownership structures were consolidated.

Developing a competition culture takes time, and requires input from many different 
sources. Both the general competition authorities and the sector regulators will need to 
expand their advocacy and education roles. There is also a role for a greater focus on competi-
tion issues in various government departments. Departments involved in domestic regulatory 
reform need to bolster their expertise in the field of competition, enabling them to provide 
support for the development of a competitive environment for their specific industries.

Consumers also play a key role as watchdogs of competition. There is much work to 
be done to raise awareness and activism among South African consumer organisations, 

•
•
•
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•
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however. Consumer awareness of competition law and policy, and the capacity of consumer 
organisations to play a role in effective enforcement, require development and support.

Increased competition within a sound competition policy framework can be a cost-
effective alternative to traditional forms of regulation. South Africa now has an excellent 
legislative system within which to pursue this approach, but there is a long way to go before 
competition can fulfil its potential in this area. There is much to be gained by a deliberate 
consideration of competition-based approaches as an alternative to traditional command-
and-control regulation.

Concluding comment

Many regulations are obviously necessary. But even among these, there are probably many 
regulations that create unnecessarily large compliance costs. There are likely to be other 
regulations whose costs exceed their benefits, and some which, through poor design or 
changed circumstances, offer no benefits at all.

The cumulative impact of the regulatory environment is an important factor in deter-
mining a country’s overall economic and development prospects. Companies aim to manage 
their costs; countries increasingly aim to manage the physical environment and their natu-
ral resources in a sustainable way. The regulatory environment should be managed in the 
same way, rather than allowed to develop without strategic management. The alternative is 
a regulatory equivalent of urban sprawl. Each individual development may make sense on 
its own terms, but the result is endless traffic congestion.

This study has shown that South Africa’s current regulatory environment now creates 
excessive burdens for firms and individuals. R79 billion – 6,5 per cent of GDP – is an enor-
mous amount to be spending on compliance with red tape. And, it must be remembered, 
this figure does not include the administrative and efficiency costs of regulation.

As this report has shown, regulatory cost surveys are an important tool for finding 
out which regulations should be simplified, which should be scrapped, which should be 
retained as they stand, and even which should be strengthened. But regulatory cost surveys 
work best as part of a system of regulatory management. International experience suggests 
that an effective regulatory management system should include the use of a suite of regula-
tory management tools including regulatory cost surveys, prospective and retrospective 
regulatory reviews, and, possibly, regulatory budgeting.

The socio-political costs of reforming the regulatory environment need not be high, as 
long as we focus on reducing pure red tape costs. The rewards, in the form of more stream-
lined and efficient systems, resources returned to the economy, and the creation of a more 
enabling environment for business, could be very large indeed. This is an opportunity to 
accelerate growth and development that South Africa cannot afford to miss.
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ment for business growth in Africa.  Our work combines research, advocacy, and practical 
business development programmes.  Our projects are supported by the private sector and a 
variety of donors.  SBP (originally the Small Business Project) is registered in South Africa 

as a Section 21 company.

This project has been funded by the UK Department for International Development (DFID) 
via the Business Linkages Challenge Fund and the ComMark Trust, and the Friedrich-Nau-

mann-Stiftung.
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